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1. Executive summary

1.1 Background and objectives

As part of wider reforms to the legislative framework for professional
regulation, the Government is proposing to extend powers to all of the health
and care professions’ regulators, allowing them to dispose of any fithess to
practise cases — including the most serious — at the end of the investigation
without a hearing!. The Professional Standards Authority, which is independent
of the regulators, professionals and Government, can challenge the decisions
made at hearings if they are deemed to be insufficient to protect the public.
The Government has yet to decide whether or how the Authority might be able
to contest outcomes agreed through the consensual disposal process? that do
not protect the public.

Whilst the Authority is supportive of moves away from an adversarial approach

to Fitness to Practise, it has also highlighted the potential impact on public

protection and public confidence of a more consensual model if certain

safeguards are not in place. It has, therefore, commissioned a programme of

qualitative research in order to further explore this issue. The research

objectives were to explore the following:

e The potential impact of the emerging future approach to fitness to practise
on public confidence.

e How complainants would wish to be involved in the emerging future fitness
to practise model.

e Views on oversight of the new arrangements.

The approach comprised group discussions (two online and three face to face)
and 13 individual depth interviews (by telephone). This gave geographical
flexibility and enabled researchers to engage with members of the public,
patients/service users, carers and complainants.

1.2 Key findings

The context

Typically participants based their confidence in health professionals on their
own direct experience with individual health professionals. If they had had
generally positive experiences, they extrapolated this to a more generalised
trust.

Professional wrongdoing was not, for most, top of mind with only a small
number of reports breaking through — for example the breast surgeon, Ian

! The proposed model is broadly the approach made available to Social Work England, which
took over responsibility for the regulation of social workers in England from December 2019.

2 This refers to cases disposed of consensually at the end of the investigation stage through a
sanction imposed by the regulator, and accepted by the registrant. A hearing would still be
held if there was a disagreement on the facts of the case, or on the sanction.
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Paterson and Harold Shipman. However, these cases were felt to be the
exception rather than the rule, with the professionals involved tending to be
dismissed as ‘bad apples.’

There was little knowledge of the various organisations involved in health and
social care regulation or of how health and social care professionals are held to
account. Other than the thirteen participants who had made a complaint to a
regulator, few were able to name any of the ten health and social care
regulators overseen by the Authority.

Overall response to the proposed changes

Participants were given information about the current fitness to practise process
and how it may change in future through an explanation, handouts and a five-
minute video.

Although there was a sense from some participants that the fitness to practise
process does need to evolve and move with the times, the overall response to
the described changes was often a mix of:

e Scepticism as to why a new model was being proposed.

e Agreement with the general move to reduce the number of hearings given
associated benefits relating to reduced case length and stress for all
involved.

e Concern about how the new model would be implemented and overseen,
including:

What is the real driver for the change? There was some underlying
concern that the changes were being introduced in order to cut costs,
reduce a backlog of cases or to massage case numbers.

Will regulators be able to manage the changes efficiently?

Will regulators be less stringent in their processes to try to ensure that
more cases are disposed of consensually?

Will any changes be carefully monitored and evaluated to ensure that
there are no unanticipated adverse implications (or unintended
consequences)? Will the changes be piloted in some way?

A key caveat was that the changes to the fitness to practise process are only
acceptable if the public can be confident in the process as a whole. Ensuring
the robustness of the process, prior to any consensual disposal, becomes even
more important if there are fewer panel hearings and reduced levels of
oversight.

Response to the proposed reduction in hearings

Overall, the proposals to reduce the use of panel hearings during fitness to
practise processes were welcomed (with some caveats). The changes were felt
to make intuitive sense in that they were likely to reduce associated costs, the
time to dispose of cases and be less stressful for all involved parties.



An immediate question was whether patients or service users will still have a
voice in the process. However, this did not automatically translate into the call
to have a voice at a hearing. In fact, the fact that complainants would not need
to give evidence at a panel hearing was seen as one of the key advantages of
the emerging model. There was widespread concern that a panel hearing could
be daunting for witnesses and could mean ultimately that complaints are not
pursued, having a negative impact on the protection of the public/patient safety
overall.

The increased use of consensual disposal was assumed to equate to the
speedier disposal of cases. This was perceived to be a benefit in itself in that
the complainant(s) and the registrant would have a quicker resolution and not
have the stress and anxiety associated with a drawn-out process. Reducing the
average length of cases should also ensure that the public is protected faster.

However, there were several reservations associated with the new system

which participants felt needed to be addressed:

o If a case does not go to a hearing, will this equate to a less thorough
interrogation of the evidence? If registrants and witnesses are not cross-
examined in public, will regulators still be able to ascertain the truth?

e What do the changes mean for the robustness, impartiality and
transparency of the process?

e What information will be made available to the public and the complainant?

e Will the fact that decisions are being made ‘behind closed doors’ influence
outcomes in any way?

e Will wider patterns or systemic issues still be identified?

e Will registrants feel pressurised into accepting a sanction in order to avoid
the stress and uncertainty involved in a panel hearing?

Response to proposed changes to oversight

A minority of participants felt that the original decision made by the health
regulator should stand, given the time and stress associated with a hearing. A
small number of participants also wondered if the changes would have a
positive impact on regulators i.e. that they would become more accountable
and scrupulous in their decision making as a result.

Overall, the overwhelming majority of participants felt that independent
oversight should be retained and there was a clear need for ‘checks and
balances’ within the system. They felt that there were inherent risks with a
simultaneous move to a reduction in the number of hearings and a
corresponding reduction in scrutiny. Whilst participants were unsure if the
individual regulators would actually favour registrants, there was certainly a
fairly widespread assumption that this was a possibility. Some wondered if
regulators would be tempted to be more lenient with registrants in order to
ensure that more cases are agreed and, therefore, avoid an expensive and
lengthy hearing or if unconscious bias would come into play. Particular concerns
were expressed about a small number of people (sitting on Investigating
Committees or as Case Examiners) making decisions on cases in private with
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no further oversight. They felt that there was a need to retain greater scrutiny
of consensual disposal cases by an independent organisation to ensure that the
process is impartial (and is seen to be). Some viewed the Authority’s current
role as a safety net and struggled to understand the thinking behind the
changes.

Participants also advised a cautious, evidence-based approach to any changes
to the fitness to practise model. There was a strong call for any changes to the
process to be carefully managed, monitored and, ideally, piloted.



2. Introduction and approach

2.1 Background

The purpose of the ten health and social care professions’ regulators is:
e to protect the public.

e to maintain public confidence in the profession and/or.

e to uphold proper standards of conduct and behaviour.

As part of their role regulators can take action when they believe a health or
social care professional may be putting the safety of patients at risk. They can
also act to maintain public confidence in the profession and to uphold proper
standards of conduct and behaviour. Their role is not to punish professionals
for having done something wrong but to ensure they are fit to practise.

As things stand, all ten health and care regulators in the UK have their own
separate legislation underpinning their fitness to practise frameworks and this
results in different processes. However, for the most part, the more serious
cases are generally referred to formal hearings in front of fitness to practise
committees. The Professional Standards Authority, which is independent of the
regulators, professionals and Government can challenge the decisions made by
these committees if they are insufficient to protect the public, as defined in the
three bullet points above.

Some of the regulators can also dispose of cases consensually at the
investigation stage through undertakings agreed with the registrant. Under this
process, case examiners, who are employees of the regulator, agree with the
registrant that they will practise under certain conditions which, if met, should
ensure the registrant is fit to practise. A hearing is still held is there
disagreement on the facts of the case. The Professional Standards Authority
cannot challenge these decisions.

As part of wider reforms to the legislative framework for professional
regulation, the Government is proposing to extend such case examiner powers
to all of the regulators, allowing them to dispose of any cases — including the
most serious — at the end of the investigation stage, without a hearing, by
looking at evidence on paper, and in private. A hearing would, however, be
held if the registrant involved disagrees with the facts of the case or the
proposed sanction. Proposals are still being developed and there may also be
a mechanism for holding a hearing in other specific circumstances.

This approach to consensual disposal marks a departure from the current model
of undertakings agreed by case examiners, because undertakings are restricted
to decisions where the public can be protected through what are effectively
conditions on registration, rather than suspension or removal. The proposed
model is broadly the approach which is available to the new regulator, Social
Work England.



The Authority is supportive of moves away from an adversarial approach to
Fitness to Practise. It has also highlighted the potential impact on public
protection and public confidence of a more consensual model if certain
safeguards are not in place. The Government has yet to decide whether or how
the Authority might be able to contest decisions made through the consensual
disposal process that do not protect the public.

2.2 Objectives

This research was commissioned to:

e Explore with the public the potential impact of the emerging future
approach to fitness to practise on public confidence.

o Explore with patients, service users and carers how they would wish to
be involved in the emerging future fitness to practise model.

o Explore with participants their views on oversight of the new
arrangements.

2.3 Methodology

Overview of the approach

The approach comprised group discussions (online and face to face) and
individual depth interviews (by telephone). This gave geographical flexibility
and enabled researchers to meet the varied needs of the public, patients, carers
and complainants. In total 45 members of the public were engaged through:

e 3 x face to face group discussions.

e 2 x online group discussions.

e 13 in-depth telephone interviews.

A range of stimulus was used to educate participants and explore the
complexity of the fitness to practise process. This can be found in Appendix
10.2.

Face to face and online group discussions

Face to face group discussions were held in locations in England and Wales,

whereas the online group discussions comprised participants from across the

UK.

e All groups involved 6-7 participants.

e Face to face groups were 2 hours in duration and took place in London,
Leicester and Cardiff.

e Online group discussions took place over a one-week period with
participants logging in daily to view new questions and provide responses.



An overview of the sample structure is outlined below:
Location Type of group

o Leicester | General public (18-45 years)
ke Without extensive experience of health and care
9 professions and who have not considered complaining
@ about a health or care professional
2 | Cardiff General public (46-75 years)
3 Without extensive experience of health and care
o professions and who have not considered complaining
g about a health or care professional
‘E London Those who have considered complaining (24-65 years)
- With extensive experience of health or social care
9 professions often due to the presence of a long-term
- condition or disability

Nationwide | Those who have considered complaining (24-65 years)
@ (inc. NI With extensive experience of health or social care
3 |and professions often due to the presence of a long-term
o | Scotland) | condition or disability
@ | Nationwide | Carers (19-68 years)
€ | (inc. NI
O | and

Scotland)

In-depth telephone interviews with complainants

A total of thirteen 45-minute in-depth telephone interviews were conducted
with participants from across the UK who had made a complaint to a health or
care professions’ regulator within the previous 2-4 years. This included:

e 5 x complaints to the GDC

e 1 x complaint to the HCPC

e 4 x complaints to the GMC

e 3 x complaints to the NMC

Although this does not represent all regulators it is reflective of the volume of
complaints received by regulators in 20163,

Given that there are a number of difficulties in identifying and achieving
interviews with this audience, there were no quotas set on whether or not the
complaint passed the regulators’ thresholds for investigation or, if it did, how
the case was disposed of. However, interviews were achieved with
complainants who had experienced various stages of the process, including two
who had personally attended a hearing and one whose case had been disposed
of with undertakings. Further details are provided in Appendix 10.1.

3 https://www.gmc-uk.org/-/media/documents/uk-health-regulator-comparative-report-final-
220217_pdf-73538031.pdf
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Fieldwork process
All research was conducted between 11t February and 3™ March 2020.

The group discussion and in-depth interviews followed a semi-structured guide
in order to allow participants to elaborate on and discuss their views and
perceptions freely. All fieldwork was facilitated by Community Research and
was audio recorded and transcribed. The discussion guides used are provided
in Appendix 10.2 along with all the stimulus used to explain the fitness to
practise process and potential changes to it.

2.2 Notes on reading this report

It is important to note that qualitative research is not intended to be statistically
reliable and, as such, does not permit conclusions to be drawn about the extent
to which something is true for the wider population.

Throughout the report, quotes have been included to illustrate particular
viewpoints. It is important to remember that the views expressed do not always
represent the views of all those who participated. In general, however, quotes
have been included to illustrate where there was particular strength of feeling
about a topic.
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3. The context

Section summary:

« Confidence in health and care professionals is driven by personal experience
rather than any real knowledge and understanding of regulation. However, there is
an assumption that there is some form of regulation of all professionals.

« With the exception of participants who had raised a concern with a regulator, few
could name any of the individual regulators.

3.1 Levels of confidence in health and social care professionals

General public (who did not have extensive experience of health and
social care and had not considered raising a complaint)

There was a relatively high level of confidence in health professionals across
this sample. Typically participants based this confidence in health professionals
on their own direct experiences with individual health professionals. If they had
had generally positive experiences, they extrapolated this to a more generalised
trust. They further justified this trust through the presumption that working in
the health sector is a vocation and professionals feel a duty of care to patients
and that they are highly qualified and highly trained individuals.

"I have never had reason to believe otherwise, all past experience leads
me to believe and be confident in the health and social services. I trust in
the process and intelligence required to be working in these professions as
a general rule. Though I know systems are stretched and sometimes fail,
generally I am confident that they protect patients based on personal
experience.”(General public/patients, Leicester)

"I just have total confidence. But then I've never ever needed social care
and I've not had any long-term illnesses, so I understand people that have
that would probably have different views, different experiences.”(General
public/patients, Cardiff)

Those with extensive experience of health and social care who had
considered raising a complaint

However, those having more frequent contact or experience of the health and
social care sector and who had considered raising a complaint typically had
lower levels of confidence overall, again attributed to their own individual
experience.

"I've had cervical cancer, currently going through colon cancer and I've had

several diagnoses been wrong about that as well. So, it’s not really left me
with much confidence at all. ” (Patients/service users who have considered
complaining, London)

12



The lower levels of confidence in health and care professionals were generally
driven by experiences of:

e Misdiagnosis and missed diagnosis.

e Unprofessional behaviour.

e Conflicting advice.

e Inconsistent assessments (by social workers).

Carers

The carers’ perspectives were more mixed, with some having relatively high
levels of confidence and some displaying low levels of confidence. Some
individuals could see both perspectives simultaneously, based on their dual
experience; as a patient and as an individual with extensive experience of
health and care professionals (through their caring role).

"I have every confidence if it's myself who is the patient. My condiitions are
well known and it's just simple treatment. But when it comes down to my
wife and her symptoms and treatments I have no confidence. My wife
suffers with quite a few conditions and one or two of them are quite rare
so I find that there is a lack of knowledge with some hospitals”. (Carer,
England)

3.2 Awareness of media stories

Professional wrongdoing is not, for most, top of mind. Some reports of
wrongdoing do break through — for example, participants at the face to face
groups all mentioned the recently publicised case* involving the breast surgeon,
Ian Paterson. There were also some mentions of the Shipman case in spite of
the fact it was decades ago. However, these cases were felt to be the exception
rather than the rule, with the professionals involved tending to be dismissed as
‘bad apples.’

"The only real case that I can understand or have any knowledge of is Dr
Harold Shipman and even then the warning signs where there but werent
followed. ” (Carer, England)

3.3 Empathy for professionals

There was evident concern for health and social care professionals who were
felt to be doing the best they could in challenging, pressurised settings.
Resource constraints were widely acknowledged. Throughout the discussions,
participants demonstrated empathy with registrants. They frequently tried to
put themselves into the shoes of professionals and consider the implications of
any changes to fitness to practise processes from their assumed perspective
(as well as from the viewpoint of the patient). Participants spontaneously
mentioned concern about professionals losing their livelihoods if they are struck
off.

4https://www.theguardian.com/society/2020/feb/04/ian-paterson-inquiry-culture-of-denial-allowed-
rogue-breast-surgery
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“Personally, I've got a good level of confidence but I know the health
service is battling against quite a lot as well so they do the best they can.
You can't always be perfect. ”(General public/patients, Leicester)

"Theyre under pressure, they're understaffed, theyre underpaid so, all
things considered, they're humans, they're going to make mistakes and,
unfortunately, because of the position they're in, it's more significant.
Whereas if you're doing an office job and you make a mistake, no big deal.”
(Patients/service users who have considered complaining, London)

"On the whole I am confident with individuals, I also recognise that health
care professionals are only human and can make mistakes or have an off
day, the thing that I do not have confidence in is the system as a whole
with lack of resources and accountability.” (Patient/service user who has
considered complaining, Northern Ireland)

3.4 Awareness of and confidence in regulation

In terms of their awareness of how health and social care professionals are
regulated, participants assume that they are regulated by a governing body,
much in the same way as other professions (for example, police officers,
teachers or financial advisors). However, there was little knowledge of the
various organisations involved in health and social care regulation. Other than
the thirteen participants who had made a complaint to a regulator, few were
able to name any of the ten health and social care regulators overseen by the
Authority.

"It depend’s on the professional body, so GPs, midwives and social workers
have all got professional bodies. Social workers are also held to account by
the public ombudsman, aren’t they?”(General public/patients, Cardiff)

"Just saying something out loud, Care Quality Commission, but I'm not sure
if they're a regulatory body.” (Patients/service users who have considered
complaining, London)

Beyond this, few participants, aside from those who had direct experience of
the fitness to practise process, felt confident they knew how health
professionals are held to account, or anything about the potential sanctions
that they could face in the case of wrongdoing. The term ‘being struck off’ was
widely known and many participants were aware that it equated to the most
severe sanction. Participants associated being struck off with the health and
social care professional no longer being able to practise but were not confident
about the details i.e. what the professional was being struck off from exactly
or whether this was a permanent measure.

"You see things on the news occasionally, 'doctor struck off for doing
something or other, but generally fairly heinous offences or whatever,
they're not relatively minor things. So, standards, small sort of everyday
type sanctions, no idea whatsoever.”(Complainant 13, Scotland)
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This low level of awareness has been found in much other research conducted
on behalf of health regulators in the past, including for example, recent
research on public confidence conducted for the GMC>.

Shttps://www.gmc-uk.org/-/media/documents/promoting-and-maintaining-public-confidence-in-the-
medical-profession---final-report pdf-78718694.pdf
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4. Overall response to the emerging changes

Section summary:

Scepticism about Agreement with the Concern about
motives general principle implementation,
' monitoring and
» The extent to which the need | | * Reduced number of hearings accountability
to cut cost is driving or is initially welcomed - a
influencing the changes. ‘daunting’ element of the ) )
. Isit an attempt to reduce the process has been removed. ||+ Questions raised about the

robustness of the emerging

backlog of cases or ‘massage
model.

the figures’?

4.1 Information provision to participants

Participants were given information about the current fitness to practise process
and how it may change in future. A copy of this stimulus material is provided
in Appendix 10.2. In summary, it comprised the following:

Information on the Authority and the ten health and social care regulators
(Handout A).

Information on the purpose of the regulators and their role in relation to
fitness to practise, including available sanctions (Handout B).

A process flowchart outlining the current process and possible disposal
routes (Handout C). Participants were informed that this illustrated a typical
process but that the processes of the individual regulators differed slightly.
A process flowchart outlining the possible future process, with key changes
highlighted (Handout D). This highlighted the move to a consensual disposal
process®.

A video which describes the purpose and format of a panel hearing’.
Several different scenarios which outlined possible outcomes of fitness to
practise cases under the existing and the emerging models. These were
developed in collaboration with the Authority in order to help bring some of
the issues for discussion to life. These were used to help prompt discussions
once the spontaneous response had been explored.

In addition, the following points in relation to fitness to practise were stressed
by the facilitator:

There are lots of different routes, including local resolution, for making a
complaint about a professional or the service they have provided, and they
all serve different purposes.

Fitness to practise is not intended to punish but to ensure that healthcare
professionals/social workers are fit to practise. It is not about providing

6 This refers to cases disposed of consensually at the end of the investigation stage through a
sanction imposed by the regulator, and accepted by the registrant. A hearing would still be
held if there was a disagreement on the facts of the case, or on the sanction.

7 https://www.youtube.com/watch?v=C6PhOtDEBYA
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redress or punishment for their past actions. Instead, the three aims of
fitness to practise are:

Protecting the public.

Maintaining public confidence in the professions.

Upholding professional standards.
The complainant is not central to the process, and not a party to the
proceedings. The information they provide is used to build a case against
the registrant, which means that they become a witness, rather than a
complainant.

4.2 The response to the changes overall

Although there was a sense from some participants that the fitness to practise
process does need to evolve and move with the times, the overall response to
the described changes was often a mix of:

Scepticism as to why a new model was being proposed.

Agreement with the general move to reduce the number of hearings, given
associated benefits relating to reduced case length and stress for all
involved.

Concern about how the new model would be implemented and overseen.

A sense of scepticism
Participants immediately queried the rationale for the changes, with some
assuming that there was a negative driver rather than a positive one.

Is the need to cut costs driving or influencing the changes?
Some were sceptical about the changes because they felt that
regulators wanted to reduce costs (or reduce a backlog of cases). They
were concerned that cases may not be thoroughly dealt with because
cost-cutting measures are being prioritised.

"Yeah, it just seems to me like they're obviously thinking about cost at the
moment. To bring this into effect they re obviously thinking about how they
can save money, less cases going to court or getting to that stage, maybe
they can just scrap a few of them.” (Patients/service users who have
considered complaining, London)

Others were more positive about the potential to reduce costs as they
felt that the money could be better spent (not-withstanding the fact
that some were under the misapprehension that the cost savings would
be passed on to the NHS and could be directed to improve patient
care).

"Because the cost effectiveness of trying to free up money allows more

money to go into the NHS, which is the most important thing.” (General
public/patients, Cardiff)
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e What is the real driver for changes if not costs? Some participants
queried the real motivation for the changes, with some speculation that it
was an attempt to massage fitness to practise numbers.

"I get the impression that this will suit the health professionals a lot more
than the complainant. I also have the view that changing this process will
make it look like the total number of complaints has lowered, due to the
fact that they don’t make it to hearing stage and are recorded differently.”
(Patients/service user who has considered complaining, Northern Ireland)

"My concern is that the Government uses the valid reason of stress caused
to those involved so as to be able to hold less hearings.....All I'm trying to
say is that this a very delicate thing to deal with and the reasoning behind
any changes should be explicitly explained.” (Patient/service user who has
considered complaining, England)

Agreement with the general move to reduce the number of hearings
Overall, the proposals to reduce the use of panel hearings during fitness to
practise processes were welcomed (with some caveats primarily relating to
reassurance about the robustness of the process and transparency). The
changes were felt to make intuitive sense in that they were likely to reduce
associated costs, the time to dispose of cases and be less stressful for all
involved parties.

"I think, if he [the registrant] was suspended without the hearing, I'd be
happy. Because, again, I know I keep saying the same thing, I did find the
whole thing quite daunting and I think youve got the dentist’s barrister sort
of fighting against you, he was only doing his job, but that wasn't very
pleasant.” (Complainant 3, England)

"I think that sounds very sensible. It sounds sort of like pleading guilty in
a court of law kind of thing. If you plead innocent then they have to prove
it and you have to go through a whole case that takes years and lots of
Stuff involved but, if the practitioner can put their hands up and say “alright,

fair enough, I've made a mistake in this” and can therefore shortcut the
entire process and make everything happen much quicker then, off the top
of my head, I don't see a downside to that.”(Complainant 13, Scotland)

Concerns about implementation, monitoring and oversight

Participants had a number of practical concerns about the changes, including:

o Will the regulators be able to manage the changes, and have they
factored in the need to dedicate additional resources to consensual
disposal? There was an assumption that a different skillset may be required
for agreeing cases, than for panel hearings.
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Will regulators be less stringent in their processes to try to ensure
that more cases are disposed of consensually? This point links back
to clarity over the drivers for the process.

"So how are they going to do that, how is that going to be implemented to
actually accept more at that stage? Are they going to try and negotiate
better at that stage, or are they trying to be less stringent to get that
accepted?”(General public/patients, Leicester)

Will any changes be carefully monitored and evaluated to ensure
that there are no unanticipated adverse implications (or unintended
consequences)?

Will the changes be piloted in some way?

"As in every process if everything has been trialled and looked at in detail
before implementation then you would sincerely hope that any drawbacks
would be dealt with immediately. ”(Patient/service user who has considered
complaining, Scotland)

"Its like everything, like we were saying how they’re monitored, there’s
annual appraisals. I presume they'd have to have regular assessments of
how this is going, whether it’s performing right or not.” (Patients/service
users who have considered complaining, London)

Some felt that the fact that it was a new system meant that some form
of oversight is more important than ever.

Changes are only acceptable if the process leading up to disposal is
robust

There was also the caveat that the changes to the fitness to practise process
are only acceptable if the public can be confident in the process overall.
Ensuring the robustness of the process prior to any consensual disposal,
becomes even more important if there are fewer panel hearings and reduced
levels of oversight.

Participants queried the triage system and wanted to be sure that those
involved would have received adequate training to do their jobs.
There was a presumption by some that more than one person would
be involved at this stage so that checks and balances were in place.

"There are too many hearings, aren’t there?... Some things are so trivial
that they could be dealt with in a different way, I absolutely agree with
that. I think it’s just got to be at the triage side and the people looking at
the individual cases, it'’s got to be pretty airtight.”(Complainant 6, England)

Some wanted reassurance that the process would identify patterns in
the data.
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"It’s all those individual complaints that add up to a bigger picture and
sometimes they find the bigger picture by starting with one individual’s
complaint as well.”(General public/patients, Cardiff)

e Similarly, participants wanted reassurance about the robustness of the
investigation and decision-making stages. In particular:

They were positive about the involvement of lay people in Investigating
Committees or as Case Examiners. This was important particularly
given some reservations about potential bias of regulators in favour of
registrants.
However, some queried the process and particularly whether the
Committees or Case Examiners met in person to discuss the cases.
They felt that a face to face meeting would mean that the issues were
discussed more fully.

"That's not good, they need to be together really when theyre going
through it. I did read that about the two case examiners, and I thought
that's better, at least there’s two, two opinions, two voices really, looking
at that information then rather than just one. But they shouldn't be apart
because, you know when you're apart, you have different views, you put it
together and the view'’s not always the same. Whereas if you're together
you look at something and have a discussion. So, I think theyve got to be
together If it’s two handlers.”(Complainant 4, England)

Others were concerned about the decision-making process for case
examiners querying the following:
If one can persuade the other to their way of thinking.
Do they reach their conclusions independently first?
Who adjudicates (i.e. does it get referred to a panel if they don't
agree)?
How impartial are they?

"] feel like they could be easily influenced by each other’s opinion on things,
and it’s also difficult because, if you get a 50/50 split, or someone interprets
evidence in a particular way and someone interprets it in another way. And
I think people are definitely more influenced when it’s two people, they
obviously know they need to reach a decision so they're more likely to
compromise on their thoughts on what they re reviewing. ”(Complainant 9,
England)

"If it had just gone to one or two people who just decided the outcome, I
would definitely have less confidence, especially if it was something I felt
was really serfous and then it came back and it was just like a telling off
or... I don't think I would have as much confidence. If it was going to a
hearing, I think I'd be quite assured that theyd considered it in depth and
detail, everybody'’s had different inputs from different angles, like legal
angles, professional angles. I think I'd just have more confidence in that
approach.”(Complainant 10, England)
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The nature of the involvement of the complainant in the new system
was queried. Participants felt that it was essential that they still have a voice.

"As long as the complaint is fully investigated and all people making
complaints feel heard and not dismissed. I am fully onboard for the new
system.” (Patients/service users who have considered complaining,
London)

Participants also wanted reassurance that checks were made on any
conditions placed on registrants i.e. that they were monitored carefully to
ensure adherence.
This was a particular issue for one complainant who discovered that
her dentist, who was suspended, was still working.

Some participants also wanted reassurance about the right to appeal in
the new process (for both complainants and registrants).

"It’s like that decision’s final, them two people have made that decision,
whoever they are, and there’s no appeal process. Whereas shouldn't there
be a decision that, if they send that back to the person or whoever's made
the complaint and they're not happy with that decision, then it can go to
the next stage?” (Complainant 4, England)

At the moment, effectively the Professional Standards Authority can appeal on
behalf of the public. Further detail about the response to the proposed
reduction in the number of hearings and the changes to oversight is provided
in Sections 5 and 6 respectively.
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5. The reduced use of panel hearings

Section summary:

Participants raised a number of concerns about reducing the number of cases that go
through to a panel hearing and only two clear benefits. However, the benefits
identified were felt to be significant. They resonated with patients and the public as
well as with complainants who had attended a hearing in the past. They had less
resonance with complainants with recent or current experience of a fitness to
practise process who had not attended a hearing.

Benefits
Concerns

» Reduced stress for

all involved. » Will registrants feel undue pressure to accept a
= Reduced case length decision?

resulting in quicker + Lack of opportunity for a cross examination process.

imposition of »  Will the process be robust and independent?

sanctions and less - What does this mean for transparency?

risk of potential = Are hearings a deterrent to wrongdoing in

complainants being themselves?

deterred.

There is an expectation that there will be mechanisms built into the new process to
address these concerns.

5.1 Perceived benefits of reducing the number of hearings

No need to attend ‘court’

Whilst ensuring that complainants have a voice in the process was important,
it was striking that most participants did not necessarily feel the need to have
a panel hearing in order to have ‘their day in court’. They tended to feel that
there were other ways to ensure that patients or service users can have their
say in the process. These are outlined in Section 7.2.

Furthermore, the fact that complainants would not need to give evidence at a
panel hearing was seen as one of the key advantages of the emerging model.

"For me, it seems very daunting. If that was me putting forward something
like that, my vision is I'd be all by myself against the whole of these experts
in front of me. What evidence would I need to bring, would someone hold
my hand to this hearing?” (Patients/service users who have considered
complaining, London)

There was widespread concern that a panel hearing could be daunting for
witnesses and could mean ultimately that complaints are not pursued, having
a negative impact on the protection of the public/patient safety overall.

"It seems to be you've already been through quite an emotional experience
already before you make the actual complaint and then the whole ordeal
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Jjust doesn't seem to be over. Which seems as though it could last quite a
few months going through all that process, which then could distress you
and make the whole experience 10 times worse than what you've already
been through initially when you made the complaint.” (Patients/service
users who have considered complaining, London)

Participants with no experience of the process posited this as a possible issue
and this was also raised by those who had been through the process.

Two interviewees, who had initially raised a complaint with a regulator,
decided against taking it any further because the whole process, and the
potential of a panel hearing had sounded so daunting when it had been
described to them by a regulator (the HCPC/NMC).

"I can remember them mentioning that it could go to a hearing but that
there’s no definite outcomes, people do make errors, and at the time I just
thought... I don't even know if I was looking to get this one person in
trouble. I just wanted them to realise what theyd put me through and the
upset. So, in the end I left it, I didn’t want to go any further, I just didnt
have it in me at the time.” (Complainant 10, England)

Another interviewee who had attended a panel hearing relating to a dentist
who was subsequently suspended and then at a later date struck off,
described how another patient had lodged a complaint previously but had
decided not to go ahead because they had concerns about the process. She
felt that the stress and expense associated with her negative experience
could have been avoided if the original patient had been comfortable to
proceed with the case.

"I think the dentist I complained about, which I didnt know until
afterwards, he had received a caution two years prior. I think the person
that complained about it didn't want to take the case any further, which I
can understand, not everybody wants to go in front of a panel...So I think
he was just cautioned because there was no evidence against him. So, he
probably slipped through the loop a little bit there on another serious case
because the patient didn’t want to do it.”(Complainant 3, England)

However, a small number of complainants who were currently involved in,
or had the most recent experience of a fitness to practise case, talked about
the need to have their say in a public arena so that the registrant and others
could hear and see first-hand the impact of the registrant’s actions. One of
the same participants went on to explain that in hindsight, when emotions
were less raw, she recognised that the hearing was not necessary.

"I was furious at the time, yeah, I did want it to go to a hearing and I'd
have been happy with that outcome. So, as a mother, yeah, and a person,
Iif it was any of my family then I would. But actually sitting back and looking,
like I said, she’s got an 11 year record clean...If I stood back and I wasn't
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as emotionally involved, it probably was the right outcome.” (Complainant
4, England)

Reduced case length benefiting those involved and more widely

The increased use of consensual disposal was assumed to equate to the
speedier disposal of cases. This was perceived to be a benefit in itself in that
the complainant(s) and the registrant would have a quicker resolution and not
have the stress and anxiety associated with a drawn-out process.

"I think the benefit for them is that it doesnt hang over them like the Sword
of Damocles for two years, like it hung over me. Because, whilst it’s hanging
over me waiting to go to a panel, it’s hanging over that guy as well. Sitting
there from their point of view, not everybody’s a bad egg, some of them
are good guys who have just got a sod of a bloody patient. Hopefully, the
speed up of the process is to make it better for everybody concerned.”
(Complainant 2, England)

It was also felt that reducing the average length of cases would ensure that
the public is protected faster. During discussions, participants queried whether
registrants were suspended whilst the case was being investigated. When they
were informed that this was not always the case, they felt that it is important
to ensure that sanctions are in place as soon as possible by expediting the
process. For example, so that remedial action (for example, more training or
supervision) can be taken to address any identified issues.

"It just expedites the process for the people waiting at the end of it really.
So, I don't think thats a bad thing, especially if they agree with the
recommendations that have been made, it gives the medical professional a
quicker opportunity to implement those recommendations or those
restrictions anyway. Which means the public in general are getting
protected sooner than they would if you had to wait for a hearing.”
(Complainant 7, England)

5.2 Concerns related to reducing the number of hearings

Will the process be as robust and independent?

Some participants queried the impact of moving to consensual disposal on the
ability of the registrant to give full evidence and on the overall robustness of
the process.

"Because I'm guessing it'’s only at the hearing they get to bring their own
witnesses? All of this investigation won't be done on anything... is the only
chance that the person [the registrant] gets to present their side of the
story at the hearing?” (General public/patients, Cardiff)

"I know some cases which go to a hearing can be expensive and drawn out
and very time consuming. I'm sure everybody that'’s involved wont mind
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putting up with how long it takes as long as they get to the bottom of it.”
(Carer, England)

"It seems like it was quite an important part of the whole process so I don't
know whether cutting it out potentially would benefit all parties involved.

It’s definitely easier and it would make the process quicker but I don’t know
if it would mean that's quite an important stage to miss out because, if
maybe evidence was being given during the hearing, that might have been
overlooked if the hearing was taken out completely.” (Complainant 8,

England)

Others were concerned about the independence of the process if a hearing is
not conducted. This issue about a perceived lack of impartiality is further
discussed in Section 6.3.

"If it’s only going to be two to three people, it’s going to be qguite important
who they are and their credentials and where they stand in the whole
scheme of things. They're basically going to decide the fate of what
happens to the case so I would want to know, personally.” (Complainant
8, England)

"I think that it doesnt sound like a very involved process and may be
decisions a panel is better versed to make. There is an impartiality and
transparency that comes with a larger group of people.”(Carer, Scotland)

Importance of a cross-examination process

Linked to concerns about the robustness of the process, participants did
spontaneously identify a potential risk in terms of the reduced number of
hearings which related to the lack of a thorough interrogation of the evidence
in person. This was in relation to both the registrant and any witnesses.

"Impact statements are important in judgement, or sentencing if you want
to call it that, but I, again, think that the lack of ability to perhaps speak or
be cross examined or questioned at a hearing, to dig out further facts,
could bring out some critical things.” (General public/patients, Cardiff)

They pointed out that sometimes only the ‘true’ character becomes apparent
during a face to face meeting and that issues or true feelings (for example, a
lack of remorse on the part of the registrant) could be masked on paper. Some
participants referred to the risk of registrants being able to ‘beat’ the system
(i.e. their wrongdoing not coming to light because there is no robust, face to
face challenge of their version of events).

"What makes me uncomfortable now is the fact that he’s [the registrant]
probably not been interviewed or anything, he might have just got some
communication over the phone or via email to say "this is what is going to
happen, you're going to be working with someone for the next however
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many months” and, like you say, he’s probably thought "oh yeah, I can
beat that”. (General public/patients, Leicester)

"People aren’t good at lying in person, like it’s easy over a piece of paper
or the telephone, even a video link it would be easy but in person it's much
harder for them to lie. So, I think they should keep them up really, again,
it’s the protection of the public.”(Complainant 7, England)

Whilst this point was also raised by those who had had no experience of the
process, one of the participants who had attended a hearing had an example
of the importance of the registrant being cross-examined in a public hearing.

"I think it would probably bring out the true character of the person. When

I was in the witness waiting room, I heard an awful lot of shouting and I
heard my name called, he was saying I was a "lving bitch”. I think it
probably shows the panel more so what that person’s like as a person, the
character of that person.”(Complainant 3, England)

Equally, registrants may be able to convey their remorse and that they have
taken remedial action more effectively in person:

"Because, If that’s not there and you're not speaking face to face, and
you're maybe not speaking over the phone and everything is going back
and forth through the likes of emails or letters, I just find that letters and
emails you can't put everything down that you want to say, you can’t put
down emotions, you cant empathise through emails.” (Complainant 1,
Northern Ireland)

Some also felt that the witness should also be cross-examined thoroughly in
person, as they were concerned, that in some cases, they may be tempted to
exaggerate the impact or it may be a spurious or malicious complaint.

However, for some, the benefits of reducing the number of hearings
outweighed this identified risk.

What does this mean for transparency?

Participants felt that the reduction of the number of hearings has implications
for the transparency of the process. They queried what information would be
made available to the individual complainant and the wider public more
generally. They were concerned about decisions being made ‘behind closed
doors’ and felt that, in the emerging fitness to practise model, action needs to
be taken to ensure that information is accessible.

They, therefore, felt that it was key for information to be provided to the
complainant relating to the registrants’ response to the complaint and the
rationale for any decisions made. They also queried at what stage this would
be made available — whether the complainant/witness would see the
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information prior to discussions with the registrant relating to proposed
sanctions.

Concerns were also raised about the reduced ability of regulators to identify
wider patterns or system issues which may come to light if there is a public
hearing.

"If it goes to a hearing level and they're overseeing it, it may trigger things
with "what'’s happening on a national level and we must never let this
happen again and what are the procedures we need to change?”(General
public/patients, Cardiff)

Will registrants feel undue pressure to accept a decision?

There were some reservations about whether registrants would feel
pressurised, under the new system, into accepting a sanction in order to avoid
the stress and uncertainty involved in a panel hearing.

"You might have people accepting strike offs and suspensions because this

process, I'm likening this to a law court in my head and I've read this
process Is really damaging to mental health, and you might have people
saying "do you know what? just strike me off because I can’t take any
more”. And that’s not necessarily fair either. Or they might come under
pressure because of the costs to do it.”(General public/patients, Cardiff)

They felt that this could result in some decisions being unduly severe as there
is a possibility that, if the registrant had elected to go to a hearing, it could
have resulted in a more lenient sanction.

"I just feel like maybe there could be some pros to it but there also could
be some cons in terms of will cases get overlooked and just get thrown out
and registrants or whatever won't get the discipline that they need? Or vice
versa, maybe theyll get disciplined too hard because theyre not going all
the way.” (Patients/service users who have considered complaining,
London)

Conversely, others felt that the new system could offer registrants an easy
route out:

"Would that be an easy option for him just to say, "Il just have six months
out of my suspension then I'm back to work”, rather than make a fuss of
it, challenge it and then go further to a hearing, when he could be struck
off?” (Patients/service users who have considered complaining, London)

Are hearings a deterrent to wrongdoing in themselves?
One participant mooted whether the threat of a hearing is important in itself as
a deterrent to wrongdoing.
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"The hearings itself, as I say, they are very, very important, if they're not
there I just feel then that there’s not going to be that fear put into staff
that there is this bigger organisation.”(Complainant 1, Northern Ireland)

5.3 Types of cases that should go to a hearing

Participants were asked if there were certain types of fitness to practise cases
which, under the new model, they felt should always go to a hearing. They
identified the following types of cases:

Cases involving a death of a patient or a service user.

Most participants felt that cases involving the death of a patient or
service user should result in a hearing. This was raised spontaneously
at all the groups, on the bulletin board and in most of the depth
interviews. Participants tended to assume that a case which resulted in
the death of a patient would mean that there are more questions over
the fitness to practise of a registrant than other types of cases. There
was a strong feeling that the family of the patient would want answers
and would feel more comfortable with the enhanced transparency of a
panel hearing.

"If it’s led to loss of life, I can only assume that the relatives of the person
theyve lost would want everything... or seen to have everything done to
get justice, and I just think going through this kind of process may not
address that.”(Complainant 5, England)

"If it was a case against a healthcare worker about loss of life or sexual
assault then the thought of it not going to a panel would infuriate me. In
the heat of the moment when I feel everything is against me I would feel
like the hospital are trying to cover things if it didn't go to a proper panel.
I would probably feel my matter wasn't taken seriously. ”(Carer, England)

However, not all participants agreed.

Some felt that, in these cases, the family of the deceased should
be asked whether they want to go to a hearing or not.

Some felt that automatically going to a hearing could be traumatic
for the family and others that they would also have an alternative
in the form of legal routes for redress.

Others felt that, if the likely sanction was for the registrant to be
erased, then there was less merit in having a hearing.

"If a professional’s going to get struck off and everyone’s in agreement
because he or she did something wrong, then I don't think putting it to a
hearing Is the right way to voice what's happened. There’s different ways,
through the media or through your own petition or something like that, but
I don't think getting a panel together, getting a hearing which takes years,
months, weeks, days and puts everyone through, I think, unnecessary
stress when you're all on the same page anyway.”(General public/patients,
Leicester)
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e Cases involving physical or sexual abuse of patients.
One of the complainants interviewed had made a complaint to the GMC
about an alleged sexual assault and felt strongly that the doctor in
question should account for himself in public. The issue was also raised
by some participants with no direct experience of this.

"If something’s had a detrimental effect, like different abuse,; physical,
sexual, anything like that should automatically go to a hearing, in my
opinion.”(Complainant 4, England)

"I think I would like other people to formally hear and discuss and decide
about the outcome. So, if I didnt have to be in the same room as him, 1
would like the hearing to happen. I know it sounds weird, but I'd want him
to have to answer for himself in front of people in a formal way, that’s
important to me.”(Complainant 12, England)

e Cases involving multi-disciplinary teams and/or potential systemic
failings.
There was some concern that issues or patterns may be missed if
individual regulators are dealing with these cases and there is no open
process, such as a hearing, to explore the evidence.
e Cases involving a registrant who has had previous involvement in a
fitness to practise case.
This suggests that the registrant has not learned from their previous
experience and that any previous consensual disposal process has not
been successful in resolving the fithess to practise issue, so another
route should be tried.

o Cases that are high profile or have affected a number of patients.

"Maybe ... if it’s a case where it’s affected quite a large number of people.
Or perhaps its actually not the first time that someone had made a
complaint against that particular professional. I think it might be quite
important if it’s a repeat offence or if it has affected quite a large number
of people as well.”(Complainant 8, England)

However, some disagreed feeling instead that serious cases that have
been through a criminal court should not necessarily also need to go
through a fitness to practise hearing.

"I thought, if we're looking at streamlining processes, if a doctor gets found

guilty of manslaughter or something in a criminal court, if youre found
guilty of manslaughter by default you're already guilty of all of this because
you've just been found guilty in court. What is the point, if you want to
streamline a process, in having a criminal trial and this [a hearing]?”
(General public/patients Cardiff)
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e Cases that involve erasure.
There were mixed views on such cases. Some felt that the public would
be protected if the registrant had been erased so there was no need
for a hearing; especially as it would mean that any family members do
not have to relive what happened.
Others were concerned that they should go through the full process
because of the seriousness of the case.

"If somebody’s not going to be able to practise anyway then I suppose you
could say why does it have to go to a hearing, because theyre never going
to be a danger or threat to the public again. So, I'm a bit torn really about
that.” (Complainant 6, England)

"In the situations where they majorly, majorly messed up and it’s highly
likely that theyre going to get suspended or struck off, then I really dont
see the use of having the whole panel situation. Especially if witnesses are
giving evidence and, for it to be that serious, it might be quite traumatic
for everyone involved and then you're spending money for an outcome
that’s inevitable anyway.” (Complainant 9, England)

e Cases that are ‘in the balance’ or particularly complicated.

However, there was no consensus overall in terms of whether there should be
fixed criteria about which cases go to a hearing (for example, all those that
involve patient loss of life) as opposed to decisions being made on a case by
case basis.

"I don't think you can specify a particular type of case that "must” go to a
hearing as each case, whether involving loss of life or not, should be judged
on its own merits. A professional could take responsibility from the outset
for instance and be fined and struck off.” (Carer, England)

"I think a set system ... would work most of the time for all but there should
be a system to rate those severe cases and make sure they don't get lost
in the mix. I like the idea of a point system ..... these should fit into at least
three levels of cases and the top of course being death or severe injury/loss
of mobility should always go [to a hearing].” (Carer, Scotland)
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6. Potential changes in relation to oversight

Section summary:

May include one or a combination of:
What

tines/=Hauld . Encgl_.lraging high standards.
oversight  Auditing processes.
entail? - Reviewing and challenging decisions.

The prospect of . '
reduczd O\F/)ersi ht How will this  * Questions about whether regulators will be
T 9 impact on more accountable and scrupulous, or more

hlghllght§ three key reg”'a_tors_) tempted to be lenient with registrants.
questions for behaviour?
participants.
Do = Perception that regulators have an interest in
regulators keeping health and social care professionals
have an - .
i within the profession.
bias? « Awareness that representatives from the

profession may be one of two case examiners.

The potential changes in relation to the oversight of decisions in the emerging
fitness to practise model were described to participants.

Overall, participants felt that some form of continued independent scrutiny of
decisions was important and that there are inherent risks associated with
moving from a system whereby a large number of decisions are reviewed, to
one in which fewer decisions are scrutinised. Some viewed the Authority’s
current role as a safety net and could not understand the thinking behind the
changes:

"If you want to make it a more efficient process, by all means do that, have
that panel, make some of the decisions and stop sending everything to
hearing. Fine, but why does that come with removing the role of the PSA
being able to challenge it? Why can’t they have the best of both worlds,
why can't they cut the process down, send less to hearings and still have
the PSA challenge things?”(General public/patients, Leicester)

"I'd be wary that things might get missed in that sense because, in a
situation where the PSA have been involved, if they maybe had something
that they weren't.. like "can you have a look at this, please, because we're
not happy with xyz?”, in a situation where they wouldn't have been involved
at all, that might not have been flagged up or picked up. I don’t know how
that would work in the long run, like how many cases might get missed in
that sense.”(Complainant 8, England)
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"It sounds a little bit like the equivalent of an ombudsman only doing a
certain number or certain type of cases rather than the whole remit and I
don't think that's a good idea. It feels a little bit like a money saving exercise
and I think that patients would suffer as a result of that.”(Complainant 12,
England)

However, participants varied in terms of how strongly they felt about this and
there were minority voices who felt that oversight added another layer of
bureaucracy:

"The thing is, where do you finish it? Because even if you have a governing
bodly that reviews these decisions, the governing body, its like where does
it end? Because the whole point of this surely Is to simplify.”
(Patients/service users who have considered complaining, London)

One participant indicated that they would be comfortable with no independent
scrutiny of cases disposed of consensually, if he could be reassured about the
past performance of the health regulators. He would want to know about their
track record - i.e. how many errors/issues there have been with their decisions
in the past. He suggested that the change didn't need to be across the board
and some regulators could be treated differently (i.e. scrutinised more) if
they've had issues in the past.

"So, I suppose, if the GMC had 100 cases a year and the overarching body
only found mistakes in one of them in a year, there was only 1% level of
error, then you would say actually they're fairly trustworthy generally. So,

if more things weren't reaching the panel, you would have a belief that
those other things were equally being dealt with properly but, if you were
overriding lots of their decisions on a regular basis, then the idea of more
things going unseen obviously not such a great idea.” (Complainant 13,

Scotland)

Some voiced concerns about a small number of people (sitting on Investigating
Committees or as Case Examiners) making decisions on cases with no further
oversight.

"I know one is a healthcare professional, that’s a link to the industry it
relates to, and one’s a lay member and stuff but, I hate to say it, people
will see things very differently. Things with vulnerable young girls, perhaps
women on that panel might have a very different opinion to how men might
see it. So, you really do have to have that next step to sense check it.”
(General public/patients, Leicester)

"Surely you would have to look at the competency, the decision-making
process, of those case examiners that are going to be making these
decisions. Is there any ratification of that decision?”(Patients/service users
who have considered complaining, London)
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As outlined in section 4.2, there was a broad consensus that the mooted
changes were only acceptable in the context of a robust process leading up to
consensual disposal.

6.1 What does/should an oversight role entail?

Participants had no awareness of the Authority or its role prior to the discussion
sessions. Their views on the importance of oversight were in the context of
having little knowledge of how the system currently works (other than being
informed about the Authority’s role in relation to the scrutiny of cases which go
to a hearing).

They had several expectations of the oversight role in relation to fitness to

practise:

e Ata high level, they felt that the presence of an overarching regulator would
be positive in terms of encouraging regulators to work to high standards
and to be rigorous in the investigations and processes:

"It’s a bit like when you know the auditors are coming, if you've never had
an auditor you wouldnt be as thorough with your record keeping kind of
thing. ” (General public/patients, Cardiff)

They also felt that an organisation which sits above the regulators
would have a unique perspective and be better able to identify systemic
issues or patterns in complaints which would not be possible for
individual regulators.

"But as we say, the important thing is the PSA’s review of cases. If it doesn’t

go to hearing stage, they cannot review and that is the problem. Because
things may be slipping through at the middle stage and quite important
national policy might not happen if things never come up for review.”
(General public/patients, Cardiff)

e In terms of fitness to practise cases, they assumed that the Authority had
(or should have) two functions:

To audit processes, possibly by conducting unannounced spot checks.

"I think somebody, might not be them, but there needs to be something in

place where maybe there has to be a random audit, maybe not as formal
as it is now. A bit like when Ofsted are coming, or the CQC, you know it’s
going to be looming but you're not quite sure when. And they can do
unannounced Vvisits, so maybe something like they do a "right, we're going
to take 10 random cases to look at’, and it might be once a year or every
couple of years or something like that.”(Complainant 6, England)

To review and challenge specific cases.

Most participants felt that, under the future model, some of the cases that go
to consensual disposal should be reviewed by an independent organisation. To
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some extent this was to ensure that there was consistency between decisions
made at panel hearings and decisions made by case examiners/investigating
committees.

"Wo, Id feel like I'd been short-changed in a way if that was me. Its like
"why can't you?” that'’s not fair if you can in a hearing but you can't if it’s
Just an investigation. Id be like "why, why didn’t I know that, why didnt
you tell me that?”. So, I think it’s like one rule for one and one rule for
another.”(Complainant 11, England)

A small number of participants believed all cases should be reviewed but the
majority were comfortable with only some of the cases being scrutinised,
feeling that this is more proportionate. However, there was little consensus
over which cases should be scrutinised. Some felt that those that result in a
suspension or erasure should be reviewed; whilst others felt that those that
have resulted in an erasure pose no risk to the public and so are not a priority.

Some queried the timing of the scrutiny, feeling that it would be better earlier
in the process rather than a retrospective review.

"The scrutiny needs to happen sooner in the process. It needs to happen
at the investigating committee and case examiner’s assessment stage.”
(General public/patients, Cardiff)

6.2 Will the proposed changes change regulators’ behaviour?

Participants spontaneously raised questions about whether the changes to the
process will impact on regulators’ behaviour either positively or negatively.

There was some concern that, as more decisions would be behind closed doors,
this could have an adverse impact on the robustness of the process. Some
wondered if regulators would be tempted to be more lenient with registrants in
order to ensure that more cases are agreed and, therefore, avoid an expensive
and lengthy hearing. They also felt there may be issues relating to regulators
‘marking their own homework’. These concerns reflect some of the evidence
relating to the impact of switching the decision context from a public to private
setting on the psychology of decision-makers outlined in the Authority’s recent
literature review8. The concerns are also linked to those outlined in section 6.3
below relating to whether those decision-makers may have a bias towards
registrants.

"I think that all decisions should be open to challenge. Especially when a
hearing is not held, they need to be absolutely sure that all sides have be
covered. And if not, the process should allow this to be challenged.”
(Patient/service user who has considered complaining)

8  https://www.professionalstandards.org.uk/docs/default-source/publications/from-public-hearings-to-

consensual-disposal---insights-from-the-decision-making-literature.pdf?sfvrsn=6cc87420 0
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Participants who expressed such concerns felt that it was crucial, therefore, to
ensure that there is independent scrutiny of the cases that go to consensual
disposal.

A smaller number of participants wondered if the changes would have a more
positive impact on regulators i.e. that they would become more accountable
and scrupulous in their decision making as a result.

"Are they [the regulators] then going to be stricter during that process, are
they then going to say, "You know what, this suspension, we need to
tighten up on this”?”(General public/patients, Leicester)

"If you have layers of reviewers, then the original doing the case might say
"if we get this wrong it doesnt matter because somebody else will review
it” i.e. that too many layers well almost think... rather than saying "let’s
try and make the right decision first time”. (Patients/service users who have
considered complaining, London)

6.3 The perception that regulators may be biased

Potential risks relating to a reduction in the number of hearings were raised in
relation to whether regulators have an inherent bias (which could be
unconscious) towards registrants. Participants were unsure if this was the case
but raised it as a possibility. There was a question about the role of the
regulator and whether they have a vested interest in being lenient towards
registrants (for example to ensure that professionals remain within the
profession).

Some felt that because the regulator was assumed to have representation from
those in the profession being investigated, they may naturally side with them.
For this reason, they felt that independent scrutiny was vitally important to both
ensure that decisions weren’t being made on a subjective basis and to maintain
complainants’ and the public’s confidence in the process.

"I know theyve [the regulators] got a general guidelines but, if they think
they can get away with lesser sanctions or something like that, rather than
lose a good worker in their eyes, are they going to be likely to do that? Is
the general public then going to be fobbed off with their technical jargon,
you get confused and you just give up with it because it's beyond your
capability anyway.” (Complainant 5, England)

"Yes, but the word GDC to the public seems the club, the club for dentists,
not the Monitoring Council, MC.” (Complainant 2, England)

"The thing is with a doctor or a professional, what people have got to realise
is that they've taken probably 10/20 years to train up and qualify for that
position. Now, that is a big deal, big factor, and people are crying out for
more doctors. So, there is going to be an element of protection there, they
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want to minimise anything that can take a doctor away. ” (Patients/service
users who have considered complaining, London)

Interestingly, the two participants who had attended a hearing were not of this
opinion (both had been happy with the outcome of the panel). Similarly, a
registrant who was interviewed because she was involved in a fitness to
practise complaint as a patient, was of the view that the individual health
regulators were not necessarily highly regarded by the profession itself and she
would welcome independent scrutiny.

"Well, you want to make sure that people are dealt with as they should be
dealt with and, as I say, you dont want people to slip through the net.
Maybe it’s a trust thing, can we trust the GMC and the NMC to deal with
their own cases without having to get an insider involved?” (Complainant
6, England)

There were also questions raised about bias (conscious and unconscious)
amongst case examiners:

"I don't know who these people would be and what their titles would be or
what qualifications they would have, like what kind of bearing would they
have, are they legal people or would they be acting on behalf of one of the
parties, would they have some sort of bias?”(Complainant 8, England)

"Because people have attitudes and beliefs and sometimes its a bit
unconscious, you don’t know that you've got them. I don't think you can
be without prejudice because we are prejudiced, we are human ... We're
not robots, we're not programmed, so I think that you dont know that
you've got it and you might have missed something because of that, you
might be blinkered because of that. So, I think that just two people, and
especially from the same background, profession etc., it could have the
wrong outcome.”(Complainant 11, England)
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7. Public/patient involvement in the process

Section summary:

Participants raised several points in relation to their involvement

in the fitness to practise process:

» The need to raise general awareness of complaints processes.

- The importance of the complainant being able to give their
side of the story in a way that meets their needs - this could
include face to face meetings and impact statements.

= The importance of keeping complainants abreast of
developments in the case - and maintaining transparency.

7.1 Raising awareness of complaint channels

Given the typically low levels of awareness of regulation and complaints
channels, there was a call for greater publicity about how complaints can be
raised and the fitness to practise process more generally. Those participants
who had raised a complaint felt that this was particularly important and
highlighted some of the challenges that they had experienced in terms of
knowing how to progress their case and who to approach in the first instance.

"Procedure isn't just about who to complain to, it’s about what happens as
soon as you begin a process and, to be honest, I would say that, if you
were to ask me, and I'm the sort of person who should know this stuff, if
you were to ask me about GP a surgery or anything, actually I wouldnt
know where to begin.” (General public/patients, Cardiff)

"Without attending this session, I wouldnt have known any of this. It’s nice
to know that this is in place, but how would I have known, where would it
have been advertised, how would it have been available to me, who would
I have spoken to?” (Patients/service users who have considered
complaining, London)

Linked to this was the importance of encouraging complainants to come
forward and get involved in a fitness to practise process. Participants described
the numerous barriers to making a complaint, including the associated
(presumed) bureaucracy, the length of time taken and the uncertainty of the
result i.e. they may not achieve anything after expending time and effort.
Others raised the concern that their complaint may be escalated and result in
someone losing their livelihood.

"I think that sometimes why people might not want to complain because
you want them to be held accountable and you want to make sure that
nothing bad happens to anybody, then you might worry that the extreme
of it is somebody that just needs a talking to or monitoring might be
sacked.” (General public/patients, Leicester)
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"If you've had free NHS treatment, you don’t actually want to complain the
same way as you might do if you were purchasing something in the shops.

Because you're complaining about individuals then and they could actually
be doing the best they can but it's other things that have got in the way.”
(Patients/service users who have considered complaining, London)

7.2 Giving their side of the story

Whilst all participants felt that it was important for witnesses to be given the
opportunity to give their accounts in full, there was no strong call for this
necessarily to be done at a panel hearing. Rather, there were mixed views
about how best this should be achieved. On balance, participants felt that it
wasn't possible to have a ‘one size fits all’ approach and that the needs of the
individual should be considered.

"And some people just want to be heard, just want to be heard in an official
capacity. It may be that actually they don’t want to go through all of this
really, they just want somebody to listen to them. ”(General public/patients,
Cardiff)

"Wiritten statements, record statements, video statements could be a
simpler and quicker way of giving evidence without actually being there.
Also, it would be less time consuming and cost effective without causing
too much trauma and intimidation for the person.”(Carer, England)

Some felt that face to face meetings with witnesses would be beneficial. This
was partly because they felt that the investigators would be able to make a
more robust judgement about the quality and veracity of the evidence by
meeting the individual in person. It was also in order that key points could be
drawn out of the discussions which may not always become apparent from a
written statement — it would allow investigators to put more ‘flesh on the
bones’. Participants raised the issue that there are some audiences, particularly
vulnerable patients, who may not be able to articulate what happened to them
clearly on paper, but would be able to do so during skilled questioning. Some
participants raised accessibility issues and the fact that some witnesses would
be unable to travel to meet in person or may be too intimidated to do so.

"When somebody’s stressed or has been traumatised or something like
that, they might miss things. When somebody sits down face to face with
a person they can ask the right questions, they can gauge the effect it’s
had on the person, how serious it is.” (General public/patients, Leicester)

"There’s bound to be a certain amount of patients out there that arent
great with filling in forms and documents and are going to fill out something
and then two days later feel that theyve missed something that should
have been said. So how all of that is processed, I think, would be quite
critical really, to try and make sure that the voice of the individual is fully
heard.”(Complainant 13, Scotland)
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Some also felt that a face to face meeting would help investigators ascertain if
complainants were telling the truth.

"I personally think in person is better because I think it gives a chance for
whoever is assessing it at the time to kind of read for body language. They
can catch you, rather than you just giving a statement, like if questions
could be put forward or whatever. Because some people would obviously
exaggerate the case.”(Complainant 7, England)

Some felt that impact statements would be a good way of conveying the
emotional impacts of what has happened. They made the point that the full
extent of the impact on a patient or service user may not be apparent
otherwise. However, others felt that this type of evidence should be brought
out already if the investigation phase was thorough and felt that an impact
statement would not necessarily add any value.

"I think you could do your own little statements, you can do these victim
impact statements in criminal cases, and I think that would be a good idea.
So that that person knows it’s about being responsible for your actions,
what that persons done, the impacts that its had on those
people...Because I think it would make it more real, I really do.”
(Complainant 6, England)

One participant who had made a complaint but who had decided not to proceed
with the case, suggested that witnesses should be given the opportunity to give
a video statement. She felt that it was important that the case was not
disassociated from the person involved.

"I think its important to get first-hand accounts from the people that
actually had that thing happen to them. I think something gets lost when
it’s just been transcribed or written down on paper, maybe people skim
over bits and it’s like “okay, maybe that'’s not really important”, but it’s like
it might be really important but you won't know from just reading some
words.”(Complainant 8, England)

7.3 Continuing communication

Whilst they understood that the complainant is not central to the process and
becomes a witness rather than a key player, participants still felt that it is
important to keep complainants abreast of developments in the case.

There was an expectation from some that there would be an online case
management system which complainants would have access to. This tracking
system would allow complainants to log on and see which stage their case was
at and what actions had been taken and were outstanding. There was also an
expectation that the communications process would take account of the
individual witness’ preferences i.e. whether they were happy to be emailed with
updates or would prefer telephone calls.
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Participants also tended to assume that there would be telephone calls at key
junctures in the process (for example if the case met the threshold at triage
and when the decision was made about whether to dispose of the case via
consensual disposal or hold a hearing). They felt a telephone call would allow
for explanation of the next steps or of how decisions were made. Some also
felt that complainants should be given an opportunity to comment on the
investigators’ conclusions:

"Even If it’s a brief outline of the report, the patient or the relatives, the
person making the complaint, can see their conclusions sort of thing. I think
that's important because, again, the feeling you're included before it goes
to the panel and then you're told about the outcome, its like "hang on a
minute”. Because it gives the person who's complaining the option to go
“no, no, that’s not what I said” or "that’s not right, that'’s a different thing
to what I'm saying or what happened”. (Complainant 5, England)

"So, could there be a patient representative type person that you, as the
complainant, could go to and say, "can you explain this outcome” or "I
don't like the outcome”? Somebody that you can go to and who will make
sure that the case has been looked at for the patient.” (Patients/service
users who have considered complaining, London)

There was a broad consensus that the complainant should have access to all
information, including the registrant’s response.

"I think you obviously can’t give too much control in a sense to people,
there has to be procedures and protocols in place. I feel like maybe giving
too much information sometimes can be more detrimental. But ... if the
professional is getting sent that information, that information should also
be sent to the person making the complaint. If it’s fit enough to be sent to
them, then it should be fit enough to send to the patient as well.”
(Complainant 1, Northern Ireland)

They also felt that when the case was closed or at the point sanctions were
agreed or imposed, this should be communicated in writing so that the witness
has an official record.

Participants also called for clear information on the expected timescales
throughout the process.

Some also suggested that, at the end of the process, there should be an
opportunity for the complainant to give feedback on their experience so that
regulators can learn from positive and negative views.

7.4 Taking account of complainants’ views

Participants found it difficult to decide the extent to which complainants should
have a say in terms of decisions relating to how cases are disposed of or the
appropriate sanctions.
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They empathised with patients or services users who may have experienced
significant harm, distress or stress and feel strongly about the outcome of the
case as a result. A minority felt that complainants should have a say in the
disposal method and/or sanction, particularly if they were the main witness or
if the case had had a significant impact on them.

"The perfect change for me would be not only does like the medical
professional have a say but, if the member of the public and the medical
professional agree with the changes then fair enough, go ahead, that’s fine.
But, if the member of the public doesnt have a say whatsoever, I don’t
really think that's fair.” (Complainant 7, England)

"Even if you did a telephone call or a telephone conference, before you
make the decision call the person to tell them “"okay, weve reviewed the
evidence and we're going to do xyz and what’s your opinion of it and how
does it make you feel”. Include some sort of statement from the
complainant or involve them in some sort of way, I think that might
compensate for it.”(Complainant 9, England)

On balance, however, most felt that complainants should not have a say on
disposal methods or sanctions. They felt that, as long as the investigation
process was rigorous and had thoroughly taken evidence from the complainant,
that others (who are more objective) should then make the decisions. They
tended to feel that those patients and service users who may have been

adversely affected, will not be objective or in the right frame of mind to make
the decision.

"But then are you giving too much power to a patient or relative that is
feeling aggrieved anyway. It's a fine line, isnt it?... Bearing in mind I've
been somebodly that's been particularly aggrieved, and I know at the time
I'd have wanted everything possible to have happened. But at the cold light
of day, Is that really the right course of action?”(Complainant 5, England)

"I think once, and if, the evidence has been gathered appropriately and in
depth and theyve had that discussion like a face to face and all the
information’s there, then it should go out of their hands, personally.”
(General public/patients, Leicester)

Participants also commented that patients and service users had other routes
of redress or channels in which to make their views known, for example taking
legal action or voicing their dissatisfaction on social media.

"Nowadays...people have the likes of social media, where social media
becomes its own hearing in a sense. So I find that, if hearings werent
avallable and complaints and things like that werent dealt with, a lot of
people tend to go to news articles and magazines and things like that to
report "this happened to me when I was in hospital”. (Complainant 1,
Northern Ireland)
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8. The impact of the changes on public confidence

Section summary:

 Speed of process « Potential lack of
(timely). transparency in how
decisions are made
May encourage more (transparent)
people to complain i ' )
(accessible/inclusive). « Potential lack of opportunity

for independent review of
both the decision making
process and outcomes
(fair/independent).

« Concerns that not holding a
hearing may be less robust
in some instances as may
be less open to scrutiny
(robust/rigourous).
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and complainants by
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In terms of the impact of the proposed changes to the fitness to practise model
on public confidence overall, it can be assumed to have limited impact because
of the low existing levels of awareness of both the regulatory structures
currently in place and of cases involving health and social care professionals’
wrong-doing.

"How would the patient know that there was a difference between the
current system and the new system? If an undertaking is agreed under the
current system, it’s agreed and a patient who feels aggrieved is going to
feel aggrieved. Under the new system, if an undertaking is agreed, how
would they know that under the old system this would have gone to a
pane/?” (General public/patients, Cardiff)

However, we are aware of the reference in the final judgement of the Bawa-
Garba case® to public confidence relating to “fully informed and reasonable
member of the public” and of “ordinary, intelligent citizens who appreciate the
seriousness of the sanction, as well as other issues involved in the case”.

The findings outlined in this report are based on the views of people who have
considered the issues in greater depth, for more time, and with more
information than members of the public who consider the issues in the course
of their day-to-day lives. The feedback is, therefore, pertinent when considering
the potential impact of the changes on an ‘informed public’.

*https://www.judiciary.uk/wp-content/uploads/2018/08/bawa-garba-v-gmc-final-
judgment.pdf
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Whilst participants were not asked explicitly to generate principles that they
would expect the process to adhere to, these did become apparent throughout
the course of discussions. . It is perhaps helpful to review the changes through
the lens of participants’ expectations of the fitness to practise process overall:

Timely - the new model has perceived benefits in that it is assumed that it
will speed up the process and ensure that registrants and witnesses do not
have to endure a long process and that patients and service users are
protected more rapidly by the swifter imposition/agreement of sanctions.
Robust/rigorous - there were mixed views about this — some felt that, by
having fewer hearings, this may mean that the process may be less robust
for some cases. They were concerned that cost-cutting may be a key driver
of the change and efforts to reduce costs would take precedence over
proper scrutiny. Some felt that the changes mean that regulators need to
be scrupulous to ensure that the process up to the point of disposal is robust
in order to minimise this risk.

"If you start taking people out the picture, I feel as if the whole system’s
Jjust going to become very unsafe. It'’s like when you have an extension,
you get a qualified person to check it. Now that qualified person is also
checked by a more qualified person for that reason, and that's where I fee/
like the PSA is there as a double check. ”(General public/patients, Leicester)

"So, if any slip ups happen, then they should be thoroughly looked into,
and the fact that with the change they wouldnt be as thoroughly looked at
I think, personally for me, would give me way less confidence in the medical
industry.”(Complainant 7, England)

"If there is no authority, like what weve just discussed, having the authority

scrutinising all the really severe cases, if that was completely abolished,
they only get involved in the ones that do go to trial, I think that would lose
public confidence.”(Complainant 5, England)

Transparent - whilst there were some concerns about the fact that more
decisions will be made behind closed doors, this did not necessarily translate
into a call for the use of hearings at the current rate. Instead, participants
felt that efforts should be made to ensure transparency within the
alternative process, including allowing access to the registrant’s response to
allegations and information on how/why case examiners reached their
decision.

"I think, if you asked me to choose, if I have to go with the new one [fitness
to practise process], with a question mark [over] transparency and
consistency with the standards....you'd have [to have] somebody that you
could trust that would tell you why it [the decision] happened, what
happened, so that you feel empowered and youve not been shoved out
and somebody’s made this decision behind closed doors. ”(Complainant 11,
England)
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e Fair/independent — ensuring that the process is fair for both registrants
and complainants is key. Participants had little knowledge about whether to
have confidence in the independence and objectivity of the ten health and
social care regulators or whether they were likely to favour registrants over
patients. There were some underlying concerns about the possibility of the
latter which, coupled with concerns about reduced transparency,
strengthened calls for independent scrutiny (or ‘checks and balances’ in the
system).

"I think there still should be oversight. It should not be seen as a closed
cartel, a gentleman’s club for dentists and by the way, “"we'll hush this up
and sweep it under the carpet.”(Complainant 2, England)

"From the claimants’ point of view I would see this potential change as yet
another hurdle to jump over, stacking the odds in the defendant’s cases as
they are being reviewed by their peers.” (Patient/service user who has
considered complaining, Northern Ireland)

e Accessible/inclusive - some participants indicated that they felt the new
process may encourage patients or service users to raise complaints
because they were less likely to have to face a daunting hearing. This could
enhance confidence in the process.

e Supportive — reducing the number of hearings was seen as a supportive
move for both registrants and complainants as it was believed it would
reduce some of the stress associated with the fitness to practise process.

"I believe the public would be pleased that the concerns are being taken
seriously and dealt with in a more "sensitive" way while the professional is
being treated fairly. ”(Patient/service user who has considered complaining,
England)

Participants stressed the need for ongoing evaluation of any changes to
the process and a willingness to amend it if it is not felt to be working:

"To improve confidence of complainants and members of the public it will
be necessary to have some test cases - to ensure due process is carried
out / If proposed changes are not as efficient as hoped it would be best to
return to old system or change the committee/assessment/examiner - to
be nearer the model of panel but be more cost effective.” (Patient/service
user who has considered complaining, Northern Ireland)

Participants also highlighted the risks of change and the potential detrimental
impact on public confidence if the process is not sufficiently robust and a case
slips through the net.

"You get that in a situation where you go 10 years down the line, “oh my
God, this doctor, they only gave him a suspension and he took it and then
for the next 10 years took out all these patients” because he should have
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gone to a hearing but they changed the system. So, we can't tell what will
happen and what cases come along.” (General public/patients, Cardiff)
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9. Conclusions

There was a general feeling that the proposed changes are likely to have little
impact on public confidence as a whole given the low levels of awareness of
regulation and fitness to practise cases, coupled with the relatively high levels
of confidence in health and social care professions. However, it was
acknowledged that this could change if a concerning case involving a health or
social care professional, who had caused significant harm to patients or service
users, came to light that had been dealt with inappropriately by consensual
disposal.

Participants generally felt that the review of the fitness to practise process was
positive in order to ensure that it is still fit for purpose in changing times. The
proposed reduction of the number of hearings conducted was broadly
welcomed by participants. It was felt to be a sensible and pragmatic response
to tackling the disadvantages associated with the current system, in particular
the time taken and stress experienced by all parties. They felt that the change
could have a positive impact on protecting the public too, as the process will
be less daunting for complainants (and so cases may be brought which wouldn't
otherwise have been). Furthermore, there was an assumption that cases will
be processed more quickly, meaning that the public will be protected sooner
than would be the case if a hearing was conducted.

However, participants immediately questioned the motivation for the changes.
They wanted to be sure that the drive for the reduction in the number of
hearings was to address identified issues, rather than to cut costs, reduce a
case backlog, or massage fitness to practise case numbers.

They also wanted reassurance that, if the witnesses and the registrant are no
longer cross-examined in public at a hearing, the complainant will still have a
voice and the evidence will be properly scrutinised and challenged. They called
for witnesses to be able to give their side of the story in a way that is as user-
friendly as possible and which still is able to convey nuance and emotion.

There was also some unease about a possible lack of transparency within the
consensual disposal process with some underlying concerns about the impact
of decision-making behind closed doors and a possible inherent bias towards
registrants. Participants wanted these concerns to be addressed by information
sharing with the individual complainant and more widely, in addition to proper
independent scrutiny of the process.

Overall, the majority of participants felt that independent oversight should be
retained and there was a clear need for ‘checks and balances” within the
system. They felt that there were inherent risks with a simultaneous move to a
reduction in the number of hearings and a corresponding reduction in scrutiny.
Whilst participants were unsure if the individual regulators would actually
favour registrants, there was certainly a fairly widespread assumption that this
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was a possibility. They felt that there was a need to retain greater scrutiny of
consensual disposal cases by an independent organisation to ensure that the
process is impartial (and is seen to be).

All participants concurred that, under the new system, they would expect that
some fitness to practise cases will still go to a hearing. However, there was
little consensus as to which cases this would be. Some felt that the criteria
should be the extent of the impact either in terms of how severely an individual
complainant was affected or the numbers of people affected. Many participants
(but by no means all) felt that cases involving a patient death or a serious
sexual assault should go to a hearing. They felt that the bereaved family or the
complainant would want to see the registrant answer for their actions in public.
Others felt that a hearing, in these sorts of cases, would be an additional burden
on those patients or families affected and could create additional trauma. Some
felt that cases which impact a large number of patients or service users; or
those which involved health and care professionals from different disciplines,
should go to a hearing to ensure that wider learnings are not lost.

Similarly, there were mixed views on whether participants were comfortable
with cases which resulted in the erasure of a professional going to consensual
disposal.

There was also a strong call for any changes to the process to be carefully
managed, monitored and, ideally, piloted. The changes were only felt to be
acceptable if there is confidence in the process leading up to disposal.
Participants, therefore, assume that there will be spot checks or audits of the
process. One participant also felt that the individual regulators should only be
able to move to greater use of consensual disposal if they have proved their
competence in dealing with cases already.
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10. Appendices

10.1 Appendix 1 — Sample breakdown

Group discussions

Overview Type of Age @ Presence Ethnicity Gender Location
of group health and of LTC or

social care disability
experience

Face to face discussions

1 General None with 18-45 No 1 x BME 3 male 2 X Leicester
public extensive 2 female | ABC1
experience 3 X
C2DE
2 General None with 46-75 No 1 x BME 4 male 4 X Cardiff
public extensive 3 female | ABC1
experience 3 X
C2DE
3 Have All extensive | 24-65 Yes 2 x BME 3 male 4 x London
considered experience. 4 female | ABC1
raising a Mix of 3Xx
complaint different C2DE
about a types of
health or health &
care social care

professional | experience

Online discussion board

4 Have Mixed level 30-64 Mix 2 X BME 3 male 5x 2 x NI
considered | of experience 3 female | ABC1 2 X
raising a Mix of 1x Scotland
complaint different C2DE 2 X
about a types of England
health or health &
care social care
professional | experience
5 Carers Mixed level 19-68 Mix 3 male 3x 2 X
of experience 3 female | ABC1 Scotland
Mix of 3 X 4 x
different C2DE England
types of
health &
social care
experience
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Depth interviews with complainants

Interview

Regulator

Involvement in fitness

Gender

Location

No. involved to practise

1 NMC Submitted complaint but | Female NI
not investigated

2 GDC Complaint was | Male England
investigated and went to
hearing

3 GDC Complaint was | Female England
investigated and went to
hearing

4 GMC Complaint was | Female England
investigated but did not go
to hearing — undertakings
agreed

5 GDC Submitted complaint but | Female England
not investigated

6 GMC Complaint submitted by | Female England
GP Practice, awaiting a
hearing

7 GDC Submitted complaint but | Male England
not investigated

8 HCPC Submitted verbal | Female England
complaint but did not
follow through

9 NMC Complaint submitted, | Female England
awaiting outcome

10 NMC Submitted complaint but | Female England
not investigated

11 GDC Submitted complaint but | Female England
not investigated

12 GMC Complaint being | Female England
investigated

13 GMC Submitted complaint but | Male Scotland

not investigated
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10.2 Appendix 2 — Research instruments

Links to the research instruments can be found by clicking on the paper clip

icons below:

Discussion guide for group discussions 8

Discussion guide for depth interviews @

Questions for bulletin board @

Handout A — List of Professions and Regulators @

Handout B — Explanation of fitness to practise and sanctions 8
Handout C — The current fithess to practise process 8
Handout D — How the fitness to practise process may change 8
SCENARIO 1 g

SCENARIO 2 g
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PSA – Public and patient perspective on future of fitness to practise processes

Bulletin board guide

INTRODUCTION TO THE BULLETIN BOARD

This is a very important piece of research which aims to explore public views of the potential impact of the emerging future approach to fitness to practise on public confidence (put simply, what happens to a health and social care professional when they fall below the standards expected of them and what you (the public) think of this

It may sound complicated but we will provide you with the information that you need every day in order to be able to comment and have an opinion.

You have been chosen to take part because you care for somebody or because you have considered complaining about a health or care professional – we think you might be particularly interested in the subject.

We will not ask you to share sensitive or confidential information 

There are no right or wrong answers and you might not all agree with each other.  We just ask that you be respectful of other people when speaking your mind.  

Sometimes we might ask for your opinion before you can see what other participants have written – this is so that you are not influenced by what anyone else has to say.



































		Day 1

Purpose: To get to know participants and gather an overview of their relationship with their health and social care professional(s)



		Question 1

Please tell me a little about yourself, for example:

Who do you live with

What do you do for a living

If you are a carer, who do you look after

If you have considered complaining about a health or social care professional, what type of profession was it (PLEASE DO NOT GIVE THE NAME OF INDIVIDUAL JUST THE PROFESSION) 



Question 2

To what extent do you agree or disagree with the following statements?



		

		Agree strongly

		Agree

		Disagree

		Disagree strongly

		Don’t know



		I have confidence in the health and social care professions that I have had experience of

		

		

		

		

		



		I have confidence in those working in health and social care professions generally

		

		

		

		

		



		I am confident that the current systems to protect patients and service users are adequate

		

		

		

		

		







Moderator to probe responses and understand what is forming these views, is it personal experience or perception?



Question 3

· What gives you confidence/does not give you confidence in health care professionals and social workers?

Prompt: Do you know anything about how they are regulated and what happens if they do not meet the professional standards expected of them? Maybe you have read something or seen something on the TV.  We are interested in anything you know.





		Day 2

Purpose: To provide context on how the system currently works.



		We would like you to take a look at some information today to help you understand what we will be talking about for the next few days. PLEASE FEEL FREE TO ASK QUESTIONS ABOUT ANY OF THE MATERIALS YOU SEE. WE KNOW THAT THE SUBJECT IT NOT ALWAYS EASY TO UNDERSTAND.



Question 4

For the next few days we will be talking about how health and social care professionals are regulated. First, we just want to list of organisations who regulate these professionals (Show Handout A) 

Are you familiar with any of the organisations listed, which ones?







Question 5

Are you aware of what kind of actions regulators can take against a health of social care professional if they fall below profession standards? If so, what?

Respond with Handout B, these are the actions that regulator can take, do you have any questions or concerns?



Question 6

Before a regulator takes action against a professional, there is a formal process to go through. Regulators will investigate whether someone on their register is fit to practise if an allegation is made that they don't meet the regulators’ standards for skills, education and behaviour. The Fitness to Practise process is not intended to punish but to ensure that health and social care professionals are fit to practise. The three aims of fitness to practise are:

Protecting the public

Maintaining public confidence in the professions

Upholding professional standards



Explain there are lots of different routes for making a complaint about a professional or the service they have provided, and they all serve different purposes.

The complainant is not central to the process, and not a party to the proceedings

The information they provide is used to build a case against the registrant, which means that they become a witness, rather than a complainant.



Fitness to Practise process are not the same for every profession but Handout C outlines the general approach.

 

What do you think of the current Fitness to Practise Process? Think about:

Whether it looks fair

If you would you have confidence in the process



Finally for today, we would like you to take a look at this short Youtube video to give you a better understanding of what happens if a profession or member of the public is require to attend a hearing as part of the Fitness to Practise process 

https://www.youtube.com/watch?v=C6Ph0tDEByA (5 mins)





		Day 3

Purpose: To provide information on the concept of accepted outcomes and other changes.



		The overall fitness to practise process (for all regulators/professions) is being reviewed by Government and substantial changes are likely. This is because:

There is a need to ensure that the process is more consistent as different regulators do things in different ways at the moment. 

There is a move to reduce the number of cases which go to a hearing (like the one of the video that you saw yesterday). Cases which go to a hearing can be expensive and drawn out. Complainants and registrants can both find the experience of attending a hearing stressful and intimidating.

Handout D gives you some more information on these changes.



Question 7

Which of the two models of Fitness to Practise do you prefer?



		The current system (that you looked at yesterday)

		



		The possible future system (that is outlined in Handout D)

		



		Don’t know

		







Prompt: What makes you say that?



Question 8

What do you see as the main benefits and drawbacks of the emerging model? Think about it from the point of view of the professional being investigated, the person raising a concern and the general public.

Prompt for any concerns relating to the reduced use of hearings and the impact on the complainant having their say. 

Note spontaneous mentions of transparency and then probe around the fact that Case Examiner’s decisions are made public but not necessarily the discussions and the entire rationale leading up to this (N.B. It’s unclear how much of this would be published, though likely that at least the basic facts and rationale for a particular sanction would be set out in a public decision document). 

Also note any comments on the fact that Case Examiners work in pairs and in separate locations but a hearing would involve deliberation with more people.



Question 9

Here is a scenario (Scenario 2) about what might happen to a health or care professional in a fitness to practise case currently and what may happen under the emerging model. Have your views changed now that you have read these scenarios – any other positives or negatives of the emerging model?

Prompt: Do you think the emerging model is appropriate for all types of cases or should some kind of cases/situations always go to a hearing? What type?





		Day 4

Purpose: To understand how and when complainants would want to be involved/communicated with.



		Question 10

If you were to make a complaint in the future, how would you like to be involved in the process? Think about:

What do you see as your role in establishing the facts of the case? How would you like to give your evidence (given it might not go to a hearing)?

To what extent do you expect to be informed throughout the case? At what point would you want updates?

Would you expect to see the registrant’s response to the allegations?

To what extent do you expect your views to be taken into account when deciding how to dispose of a case?

How would you feel about potentially not having a hearing (even if the case was serious)?



Question 11

One of the key questions, for this research is, if there are fewer hearings under the new system, how would you like patients to be able to have their say?

Prompt on views on the usefulness of a Patient Experience Statement or Patient Liaison meetings if not suggested spontaneously.



		Day 5

Purpose: To provide insight into the preferred oversight mechanisms.



		Question 12

· Would you need any reassurances (as a potential complainant) that the emerging model is working? If so, what?



In the current model of fitness to practise the Professional Standards Authority has the ability to challenge the final outcomes of fitness to practise HEARINGs (and refer decisions to court). Under the new model this MAY not be the case.  This is because:

Government wants to give regulators an opportunity to correct their own mistakes.

Government feel that the powers the Professional Standards Authority have got over panel decisions would be disproportionate when applied to a consensual disposal.

Government is therefore considering both whether and how they might give the Professional Standards Authority powers to challenge consensual disposal.

How do you feel about this? Think about:

What mechanisms should be in place to ensure that regulators are using the new model as intended/decisions are in keeping with maintaining public confidence/patient safety?

Should an independent organisation be scrutinizing the decisions made by health regulators? If so, should they have a role at different stages of the process or with specific types of cases?



Question 13

As we saw at the very beginning, public confidence is one of the key aims of the fitness to practise process and that it can come into play in two ways: 

Confidence in the outcomes/public decisions

Confidence in the process itself.



How confident are you in fitness to practise (both the process and the outcomes) now that you know more about how it works?

Explore how the two are linked

Does one model of the fitness to practise process inspire confidence more than the other?



Question 14

· Does anything you have heard change how you feel about health and care professionals? Do you have more or less confidence in them?

Prompt: What more needs to be done to maintain/improve public confidence in fitness to practise if the emerging model is implemented across regulators?





		FINAL DAY



		Use this today to recap with individuals on all that they have written and probe anything that is missing

Ask for any final thoughts about the issues discussed?





























1

image1.png

community
research








 



1



 



 



 



PSA 



–



 



Public and patient perspective on future of fitness to practise 



processes



 



Bulletin board guide



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



Day 1



 



Purpose: To get to know



 



participants and gather an overview of their relationship 



with their health and social care professional



(s)



 



Question 1



 



·



 



Please tell me a little about yourself, for example:



 



·



 



Who do you live with



 



·



 



W



hat do you do for a living



 



·



 



I



f you are a carer, who do you 



look after



 



·



 



I



f you have considered complaining about a health or social care 



professional, what type of profession was it (PLEASE DO NOT GIVE THE 



NAME OF INDIVIDUAL JUST THE PROFESSION) 



 



INTRODUCTION TO THE BULLETIN BOARD



 



·



 



This is a very important piece of research which aims to explore public views of 



the potential impact of the 



emerging future approach to fitness to practise on 



public confidence (put simply, what happens to a health and social care 



professional when they fall below the standards expected of them and what you 



(the public) think of this



 



·



 



It may sound complicated but



 



we will provide you with the information that you 



need every day in order to be able to comment and have an opinion.



 



·



 



You have been chosen to take part because you care for somebody or because 



you have considered complaining about a health or care professi



onal 



–



 



we think 



you might be particularly interested in the subject.



 



·



 



We will not ask you



 



to share sensitive o



r



 



confidential information



 



 



·



 



There are no right or wrong answers and you might not all agree with each 



other.  We just ask that you be respectful of



 



other people when speaking your 



mind.  



 



·



 



Sometimes we might ask for your opinion before you can see what other 



participants have written 



–



 



this is so that you are not influenced by what anyone 



else has to say.



 






  1       PSA  –   Public and patient perspective on future of fitness to practise  processes   Bulletin board guide                                    
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Health and social care professions and their regulators



[bookmark: _GoBack]The Professional Standards Authority for Health and Social Care (PSA) oversees the work of the ten organisations (below) that regulate health professionals in the UK and social workers in England. They review the regulators’ performance and look at their decisions about whether people on their registers are fit to practise.



		General Chiropractic Council

		Chiropractors



		General Dental Council

		Dentists, technicians, nurses, hygienists and therapists



		General Medical Council

		Doctors



		Nursing & Midwifery Council

		Nurses, midwives and nursing associates



		General Optical Council

		Optometrists and dispensing opticians



		General Osteopathic Council

		Osteopaths



		General Pharmaceutical Council

		Pharmacists and pharmacy technicians



		Health and Care Professions Council

		Arts therapists

Biomedical scientists

Chiropodists/podiatrists

Clinical scientists

Dietitians

Hearing aid dispensers

Occupational therapists

Operating department practitioners

Orthoptists

Paramedics

Physiotherapists

Practitioner psychologists

Prosthetists/orthotists

Radiographers

Speech and language therapists



		Pharmaceutical Society Northern Ireland

		Pharmacists in Northern Ireland



		Social Work England

		Social workers
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The purpose of the different health regulators is to protect, promote and maintain the health and safety of the public by ensuring proper standards, education and training in the practice of health and social care. As part of their role they can take action when they believe a health or social care professional may be putting the safety of patients at risk. They can also act to maintain public confidence in the profession and to uphold proper standards of conduct and behaviour. Their role is not to punish doctors for having done something wrong but to ensure doctors are fit to practise. They can take a range of actions:



1. No action

2. Warn the professional their behaviour should not be repeated

3. Work under supervision/restrict what the professional is allowed to do – called undertakings or conditions

4. Suspend the professional for a period of time

5. Strike off
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A typical fitness to practise process now

Regulator
receives
complaint

A complaint can come from a patient
or service user or the professional’s

T

employer or one of their colleagues

The process looks at .. serious TRIAGE
shortcomings in professional
competence and conduct that
could put patients at unnecessary
risk or . mean the public lose
confidence in the profession, or
undermine professional standards.

Other cases are ‘weeded' out

|

Complaint
closed

The regulator gathers evidence from
the person making the complaint and
the professional and their employer

|

INVESTIGATION

The regulator has a small group of
people (including some lay people)
who are trained in these cases who
review the evidence. Many use
Case Examiners who typically work
in pairs

Investigating
Committee/case
examiner
assessment

|

No further

This is a bit like a courtroom trial in :
action

front of an independent fitness to
practise committee

Proceed
to Panel

hearing
The professional agrees to be

supervised for particular
procedures or to not do certain
procedures until they have had
more training. Professionals can
only be suspended or struck off if
they go to a hearing

Undertakings
agreed

Hearing

Undertakings are only available for
less serious cases and could be
used to manage health conditions Final outcome

and minor conduct issues

The PSA can challenge decisions
made at Hearing if they feel that the
public is not being protected
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How the fithess to practise process may change

The PSA can currently
challenge the decisions made
at a hearing if they feel that the
public is not being protected.
They cannot challenge other
decisions made at other stages
of the process.

There will be fewer hearings —
they will be held only where the
registrant disagrees with the
regulator on the facts, the
decision to take action or the
proposed outcome

More cases will be agreed at
this stage to avoid going to
hearing. Hearings are
expensive, time-consuming
and can be stressful for
people involved. Investigating
Committees or Case
Examiners will be able to
suspend or strike off
registrants as well as putting
conditions on their registration.

Regulator
receives
complaint

TRIAGE

INVESTIGATION

Investigating
Committee/case
examiner
assessment

Proceed
to Panel
hearing

Accepted
sanction

Hearing

Final outcome

Complaint
closed

No further
action
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Scenario 1

Patient A had a number of serious physical and mental health
conditions which resulted, amongst other things, in stress seizures and
split personality episodes during which she became a different, child-
like person. She had no recollection of what occurred during these
episodes.

A paramedic (Paramedic A) was called to Patient A’s address, after
Patient A had accidentally cut herself in the kitchen.

During the course of the consultation, Paramedic A:

- asked her questions about her periods, personal relationships and
contraception

- showed her information about professionals being struck off for
having had relationships with patients

Within ten minutes of leaving Patient A’s address, he had texted her
using her mobile number, which he had memorised when he had taken
it down for the purposes of the consultation.

Paramedic A then proceeded to send her flirtatious and overtly sexual
messages over a period of five weeks, while asking her to keep these
messages a secret. He tried persistently to orchestrate a meeting with
her for sex.

Whether or not Paramedic A knew of Patient A’s vulnerability was a
disputed point: the patient remembered giving him the information in
a PDF, but he denied having been shown this PDF.

The matter was finally disclosed to his employer, after Patient A shared
her concerns with a colleague of Paramedic A’s. Paramedic A was
suspended following an internal disciplinary hearing.





What happens now....1

Regulator
receives
complaint

Patient A provides basic information about the events and her
concerns. She is asked further questions by the HCPC and a
committee decides that the case meets the threshold for further
investigation and referral to a hearing

The regulator gathers further evidence and Patient A gives a

INVESTIGATION witness statement to a solicitor working for the HCPC

Investigating Patient A is invited to attend the hearing but felt that it might be
Committee/case stressful so chooses to give evidence via video link. She is
examiner questioned by Paramedic A’s representative
assessment

The panel agrees with the HCPC that Paramedic A’s fitness to

Proceed practise was impaired by reason of misconduct because he:

to Panel

hearing obtained a patient’s phone number for personal use; breached
professional boundaries by contacting Patient A via text and
social media messages; was sexually motivated by the above
behaviour

Hearing

3 The panel imposes a suspension with a review at the end of this

period to determine whether he could return to practice

ROLE OF THE PSA: The Authority reviews this decision (as it does all panel decisions short of striking
off), and decides that the HCPC did not put all of the relevant evidence and charges to the panel.

The Authority argues that there was evidence of dishonesty and a lack of insight by Paramedic A,
that should have been brought to the attention of the HCPC panel, because it forms part of the
problematic behaviour.

The High Court agrees with the Authority’s arguments, and the case is sent back to the regulator so
that it can be put in full before a panel.






What could happen in the future 2A

Patient A contacts the HCPC to complain about

Regulator Paramedic A’s behaviour

receives
complaint

Patient A provides basic information about the events and her
concerns. She is asked further questions by the HCPC and a
TRIAGE committee decides that the case meets the threshold for
further investigation

Patient A is informed that her case has been identified as one
that could be closed without a hearing by a team of two case
examiners (HCPC staff who make decisions at the end of the
investigation about what to do with a case), with a sanction
agreed with Paramedic A. This will all take place without the
need for a hearing.

INVESTIGATION

When they first receive the information relating to the case,
the case examiners find that the investigation has neither
properly looked into the question of whether Paramedic A
Investigating knew of Patient A’s state of vulnerability, nor identified that
Committee/case the discrepancies between the account he gave to his
examiner employer and the one he gave to the HCPC investigators
assessment could constitute dishonesty.

Patient A is told that there will be a delay while the case is
sent back for further investigation.

Patient A is informed that the case has been closed. She is
sent a decision document explaining that Paramedic A’s
fithess to practise was impaired by reason of misconduct

because he:

obtained Patient A’s phone number for personal use;
breached professional boundaries by contacting Patient A
using text and social media messages; was sexually
motivated in all the above behaviour; had known of Patient
A’s acute state of vulnerability and pursued her anyway,
and therefore engaged in predatory behaviour; and was
dishonest in the account he gave at his employer’s
disciplinary hearing.

The registrant agrees to be removed from the register.

ROLE OF THE PSA: Government is currently deciding if there should be powers to
challenge decisions made by case examiners with agreement from the registrant.
However, in this case, as the registrant was removed, there would be no need for the
Authority to challenge.






What could happen in the future.....2B

Patient A contacts the HCPC to complain about

Regulat ic A’ i
egulator Paramedic A’s behaviour

receives
complaint

Patient A provides basic information about the events
and her concerns. She is asked further questions by
TRIAGE the HCPC and a committee decides that the case
meets the threshold for further investigation

INVESTIGATION
Patient A is informed that her case has been

identified as one that could be closed without a
hearing by a team of two case examiners (HCPC
staff who make decisions at the end of the
investigation about what to do with a case), with a
Investigating sanction agreed with Paramedic A. This will all take

Committee/case place without the need for a hearing
examiner

assessment

Paramedic A agrees to be suspended for 6 months
with a review at the end of the period.

Patient A is sent a decision document explaining
that Paramedic A’s fitness to practise was impaired
by reason of misconduct because he:

obtained Patient A’s phone number for
personal use

breached professional boundaries by
contacting Patient A using text and social
media messages

was sexually motivated in all the above
behaviour.

THE ROLE OF THE PSA: Government is currently deciding if there should be
powers to challenge decisions made by case examiners with agreement from the
registrant.
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Scenario 2

Patient B, who had severe pain in the lower jaw was seen by
Dentist A. Dentist A failed to take the medical history or carry
out the necessary tests or examinations. Dentist A then
proceeded to extract a tooth without telling Patient B or
obtaining consent. The patient returned to the practice that
same afternoon to complain that the wrong tooth had been
extracted.

Subsequently, in a letter to Patient B, Dentist A claimed that
the patient had identified the tooth that was extracted as the
one that needed to be removed, and that he had obtained the
patient’s consent to remove it. However, the paperwork
relating to the procedure that was competed at the time of the
operation showed that the patient had identified the correct
tooth for extraction.

Dentist A reports himself to the regulator, the General Dental
Council (GDC). On the advice of his professional body, he
works with the other dentists in his practice to put in place
additional checks to avoid wrong-site surgery. He also
undergoes training on dealing with clinical error.





What happens now....

Regulator
receives
complaint

Triage and
investigation

Investigating
Committee/case
examiner
assessment

Proceed to
Panel
hearina

Hearing

Final outcome

Dentist A reports himself to the regulator

Patient B is contacted by the GDC and asked whether he would be
willing to act as a witness in the case against Dentist A. He is asked
questions by GDC staff, and this information enables the regulator
to assess whether the case meets the threshold for an investigation,
and ultimately constitutes the bulk of the case against Dentist A.

Patient B is informed that their case has been identified as one that
could be closed without a hearing.

The GDC proposes to Dentist A that a certain sanction be put in
place and gives the reasons for this approach.

But Dentist A does not agree to the case put to him and to the
sanction, so the case is sent to a panel, and Patient B is informed of
this and asked to provide a witness statement to the GDC.

Patient B attends the hearing to give evidence and is cross examined
by Dentist A’s legal team

The panel finds that Dentist A’s fitness to practise was impaired by
reason of misconduct because he: extracted the wrong tooth having
been given correct information by the patient; dishonestly tried to
cover up the mistake by claiming that the patient had given him
incorrect information.

In addition, although he has undertaken remediation, on cross-

examination by the GDC’s lawyer, Dentist A does not appear to

show genuine remorse for this dishonest behaviour, and tries to
minimise this aspect of the case.

They decide that Dentist A continues to present a risk to the public.
In addition, they are aware that their decision needs to maintain
public confidence, and to uphold professional standards, so they
decide his fithess to practise is impaired, and give him a 6-month

suspension to be reviewed before he is allowed back on the
reqister.

THE ROLE OF THE PSA: The Authority reviews the case and determines that the
decision does protect the public. It takes no further action.






What could happen in the future a)

Regulator
receives
complaint

Dentist A reports himself to the regulator

Patient B is contacted by GDC and asked whether he would be willing
_ to act as a witness in the case against Dentist A. He is asked questions
_Triage and by GDC staff, and this information enables the regulator to assess
investigation whether the case meets the threshold for an investigation, and
ultimately constitutes the bulk of the case against Dentist A.

Patient B is informed that their case has been identified as one that

Investigating could be closed without a hearing.

Committee/case
examiner The GDC proposes to Dentist A that a certain sanction be put in place
SEEEEER and gives the reasons for this approach.

Patient B is informed that the registrant is willing to close the case
consensually, and they are asked to provide a witness statement to the
GDC.

Patient B is informed that the case has been closed. He is sent a

decision document explaining that Dentist A’s fitness to practise
was impaired by reason of misconduct because he:

e extracted the wrong tooth having been given correct
information by the patient
dishonestly tried to cover up the mistake by claiming that the
patient had given him incorrect information, and that this
was dishonest.

However, the case examiners also determine that the registrant has
shown some insight into his actions, and undertaken remediation
which looks on paper to have been effective.

They decide that Dentist A no longer presents a risk to the public.
However, because of the need to maintain public confidence, and to
uphold professional standards, they decide his fithess to practise is
impaired and give him a warning.

THE ROLE OF THE PSA: Government is currently deciding if there should be powers
to challenge decisions made by case examiners with agreement from the registrant.
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PSA – Public and patient perspective on future of fitness to practise processes

Group discussion guide (REVISED FOLLOWING 1ST GROUP)

Overarching objective

The research aims to explore public perceptions of the potential impact of the emerging future approach to fitness to practise on public confidence; particularly how they would wish to be involved in the emerging model and their view on oversight of the new arrangements.



Approach

This is a semi-structured guide, as such these questions are designed more as prompts than to be read out verbatim. 

Participants will be asked to consider a series of scenarios during the course of the discussion. We may not necessarily use all the scenarios at each group (depending on how many are developed) – they will be used to explore specific points if they have not spontaneously emerged during discussions. We could rotate the order of introduction so each group starts with a different scenario.



























Researcher introduction (5 minutes)

The moderator will:

Provide brief details of the aims and objectives of the research (see above).

Stress that there are no right or wrong answers and that everyone’s opinion is equally valid.

Reassure about confidentiality of responses and data privacy.

Request that the interview can be recorded.

Mention reporting intentions.

Obtain written consents

Participant introduction and warm up (10 minutes)

Purpose: To get to know participants and gather an overview of their relationship with their health and social care professional(s)

Please tell me a little about yourself

Family

Work

What you would be doing if you weren’t here this afternoon/evening?



Overview of interactions with health and social care professionals (stress that participants are not being asked to share sensitive or confidential information) and exploration of confidence in the professions

Complete Q1, 2 & 3 of individual feedback form.

Discuss confidence as a group, exploring reasons for high and low confidence.

Probe on confidence in those professionals that they have had personal dealings with and confidence in the professions as a whole

· Have you ever felt the need to complain about a health and care professional or social worker? Why?



Explore understanding of how health and social care professionals are held to account (5 minutes)

Purpose: To explore awareness of any stories in the media and introduce them to the role of the regulator



· What gives you confidence in health care professionals and social workers?

· Does anyone know how healthcare professionals/social workers are held to account and regulated?

· What do you know about regulation? 

Specifically, what does anyone know about fitness to practise processes and sanctions 

And to what extent do you think the system is working?

Note any references to high profile cases in the media

What is fitness to practise and how does it work now (20 minutes) 

Purpose: To provide context on how the system currently works.



· Introduce brief description of the regulation, sanctions and current fitness to practise process (highlighting that there are differences across the regulators) – Handouts A, B & C

Explain there are lots of different routes for making a complaint about a professional or the service they have provided, and they all serve different purposes.

Explain that the three aims of fitness to practise are:

Protecting the public

Maintaining public confidence in the professions

Upholding professional standards

Emphasise that fitness to practise is not intended to punish but to ensure that healthcare professionals/social workers are fit to practise. It is not about providing redress or punishment for their past actions,

The complainant is not central to the process, and not a party to the proceedings

The information they provide is used to build a case against the registrant, which means that they become a witness, rather than a complainant.

Gauge initial reactions 

Show HCPC video describing what happens at a hearing https://www.youtube.com/watch?v=C6Ph0tDEByA (5 mins)

Introduction of future changes (25 minutes) 

Purpose: To provide information on the concept of accepted outcomes and other changes.



· Explain that the overall fitness to practise process is being reviewed by Government with a view to making significant changes. Introduce brief description of emerging process – Handout D.

Highlight some of the reasons behind this

There is a need to ensure that the process is more consistent as different regulators do things in different ways. 

Also there is a move to reduce the number of cases which go to a hearing. Cases which go to a hearing can be expensive and drawn out. Complainants and registrants can both find the experience of attending a hearing stressful and intimidating.

· Participants to record their immediate reactions on how this emerging model compares to what they have just heard (Q4&5 on individual questionnaire), before sharing with the group:

What do you see as the main benefits of the emerging model?

What do you see as the main drawbacks of the emerging model?

Probe for any concerns relating to the reduced use of hearings and the impact on the complainant having their say. 

Note spontaneous mentions of transparency and then probe around the fact that Case Examiner’s decisions are made public but not necessarily the discussions and the entire rationale leading up to this (N.B. It’s unclear how much of this would be published, though likely that at least the basic facts and rationale for a particular sanction would be set out in a public decision document). 

Also note any comments on the fact that Case Examiners work in pairs and in separate locations but a hearing would involve deliberation with more people.

Perceived impacts on the regulated professionals?

Perceived impacts on those raising a concern?

Perceived impacts in public confidence in the professions?

· Have your initial reactions changed as a result of discussions?

Why have you changed your view?



Use scenarios to highlight what might happen to a health or care professional in a fitness to practise case currently and where the complainant fits in compared with what may happen under the emerging model.



· Have your views changed now – any other positives or negatives of the emerging model?

· Do you think the emerging model is appropriate for all types of cases?

· Are there some kinds of cases that should always go to a hearing? Which?

Are there certain situations in which cases should always be referred? What are they?



Gauge views on oversight of the new arrangements (15 minutes) 

Purpose: To provide insight into the preferred oversight mechanisms.



· [bookmark: _Hlk32223012]Would you need any reassurances (as a potential complainant) that the emerging model is working? If so, what?

Explain that under the new model:

Government wants to give regulators an opportunity to correct their own mistakes.

They feel that the powers the PSA have got over panel decisions would be disproportionate when applied to a consensual disposal.

Government is therefore considering what should happen in relation to powers to challenge consensual disposal.

· What mechanisms should be in place to ensure that regulators are using the new model as intended/decisions are in keeping with maintaining public confidence/patient safety?

Should an independent organisation be scrutinizing the decisions made by health regulators? 

Should an independent organisation have a role at different stages of the process or with specific types of cases?

What are the advantages and disadvantages of only decisions made at hearings being open to challenge?

Explore the potential impact of the new model on public confidence (10 minutes) 

Purpose: To consider the impact on public confidence as a whole.



Explain that public confidence is one of the key aims of the fitness to practise process and that it can come into play in two ways: 

Confidence in the outcomes/public decisions

Confidence in the process.

How confident are you in fitness to practise (both the process and the outcomes now that you know more about how it works?

Explore how the two are linked

Does one model of the fitness to practise process inspire confidence more than the other?

· Does anything you have heard change how you feel about health and care professionals?

Do you have more or less confidence in them?

What more needs to be done to maintain/improve public confidence in fitness to practise if the emerging model is implemented across regulators?



Preferred involvement in process (25 minutes) 

Purpose: To understand how and when complainants would want to be involved/communicated with.



If you were to make a complaint in the future, how would you like to be involved in the emerging process?

Individually highlight key points on Handout E (where the wish to be actively involved or require updates etc.)

Facilitator to compare with current typical process map of complainant involvement and explore any differences in terms of preferences vs what currently tends to happen

Compare across the group before discussing:

What do you see as your role in establishing the facts of the case? 

To what extent do you expect to be informed throughout the case? How the case is progressing through to outcome

Would you expect to see the registrant’s response to the allegations?

To what extent do you expect your views to be taken into account when deciding how to dispose of a case?

How would you feel about attending a hearing and giving your account in the form of a statement to a solicitor in advance of this?

How would you feel about potentially not having a hearing (even if the case was serious)?

What does a hearing give you that you might not get with the new model? 

How could the new model address any concerns raised? 

How could it be ensured that the complainant has a voice in the process? For example, probe on views on the usefulness of a Patient Experience Statement or Patient Liaison meetings if not suggested spontaneously.

[bookmark: _GoBack]



Summing up (5 minutes)



Do you have any final thoughts about the issues discussed here?

Thank and close

Provide incentives
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PSA – Public and patient perspective on future of fitness to practise processes

Depth discussion guide 

Overarching objective

The research aims to explore public perceptions of the potential impact of the emerging future approach to fitness to practise on public confidence; particularly how they would wish to be involved in the emerging model and their view on oversight of the new arrangements.



Approach

This is a semi-structured guide, as such these questions are designed more as prompts than to be read out verbatim. 

Participants will be asked to consider scenarios during the course of the discussion. We may not necessarily use all the scenarios for each interview – they will be used to explore specific points if they have not spontaneously emerged during discussions. 



























Researcher introduction (2-3 minutes)

The moderator will:

Provide brief details of the aims and objectives of the research (see above).

Stress that there are no right or wrong answers and that all opinions are valid.

Reassure about confidentiality of responses and data privacy.

Request that the interview can be recorded.

Mention reporting intentions.

Record verbal consent

Participant introduction and warm up (2-3 minutes)

Purpose: To put participants at ease

Please tell me a little about yourself

Family

Work

What you would be doing if you weren’t being interviewed afternoon/evening?

Understanding the complaint to a regulator (5-10 minutes)

Purpose: To gather an overview of the nature of the participant’s complaint to a regulator

We understand that you have had been involved in a complaint to a regulator about a health or social care professional.  Could you tell me a little bit more about the nature of the complaint and what it involved?

When did it happen?

Did you make the initial complaint? 

Was the complaint investigated?

Can you talk through briefly through the process and how were you involved in it?

Did your case go to a hearing? If so, did you attend in person?

What contact did you have with the regulator at each stage of the process?

From initial complaint trough to final outcome

Moderator to prompt type of contact and satisfaction with contact

What was the outcome of the complaint?

Which, if any, aspects of the process did you think worked well and you feel should not change?

And which, if any, aspects of the process were you dissatisfied with?

Why? 

Review of the fitness to practise and how does it work now (5 minutes) 

Purpose: To provide context on how the system currently works and fill in any knowledge gaps. Explain that this is to give context to some of the proposed changes.



· Introduce brief description of the regulation, sanctions and current fitness to practise process (highlighting that there are differences across the regulators) by talking through Handouts A, B & C.  Emphasising:

The number of regulators and the oversight role of the PSA

The different sanctions available to regulators

Explain there are lots of different routes for making a complaint about a professional or the service they have provided, and they all serve different purposes.

Explain that the three aims of fitness to practise are:

Protecting the public

Maintaining public confidence in the professions

Upholding professional standards

Emphasise that fitness to practise is not intended to punish but to ensure that healthcare professionals/social workers are fit to practice. It is not about providing redress or punishment for their past actions,

The complainant is not central to the process, and not a party to the proceedings

The information they provide is used to build a case against the registrant, which means that they become a witness, rather than a complainant.

Gauge initial reactions and explore how this fits with their perception of fitness to practise, having been through the process

Introduction of future changes (15 minutes) 

Purpose: To provide information on the concept of accepted outcomes and other changes.



· Explain that the overall fitness to practise process is being reviewed by Government with a view to making substantial changes. Introduce some of the reasons for it:

There is a need to ensure that the process is more consistent as different regulators do things in different ways. 

Also there is a move to reduce the number of cases which go to a hearing. Cases which go to a hearing can be expensive and drawn out. Complainants and registrants can both find the experience of attending a hearing stressful and intimidating.

· Talk through brief description of emerging process – Handout D.

· How does this compare to the existing process? Does it sound better or worse that the process you went through?



· Talk through scenarios to highlight key changes (if necessary)

What do you see as the main benefits of the emerging model?

What do you see as the main drawbacks of the emerging model?

Probe for any concerns relating to the reduced use of hearings and the impact on the complainant having their say. 

Note spontaneous mentions of transparency and then probe around the fact that Case Examiner’s decisions are made public but not necessarily the discussions and the entire rationale leading up to this (N.B. It’s unclear how much of this would be published, though likely that at least the basic facts and rationale for a particular sanction would be set out in a public decision document). 

Also note any comments on the fact that Case Examiners work in pairs and in separate locations but a hearing would involve deliberation with more people.

Perceived impacts on the regulated professionals?

Perceived impacts on those raising a concern?

Perceived impacts in public confidence in the professions?

· Do you think the emerging model is appropriate for all types of cases?

· Are there some kinds of cases that should always go to a hearing? Which?

Are there certain situations in which cases should always be referred? What are they?

Gauge views on oversight of the new arrangements (5-7 minutes) 

Purpose: To provide insight into the preferred oversight mechanisms.



· Would you need any reassurances (as a potential complainant) that the emerging model is working? If so, what?

Explain that under the new model:

Government wants to give regulators an opportunity to correct their own mistakes.

They feel that the powers the PSA have got over panel decisions would be disproportionate when applied to a consensual disposal.

Government is therefore considering what should happen in relation to powers to challenge consensual disposal.

· What mechanisms should be in place to ensure that regulators are using the new model as intended/decisions are in keeping with maintaining public confidence/patient safety?

Should an independent organisation be scrutinizing the decisions made by health regulators? 

Should an independent organisation have a role at different stages of the process or with specific types of cases?

What are the advantages and disadvantages of only decisions made at hearings being open to challenge?

Explore the potential impact of the new model on public confidence (5-7 minutes) 

Purpose: To consider the impact on public confidence as a whole.



Explain that public confidence is one of the key aims of the fitness to practise process and that it can come into play in two ways: 

Confidence in the outcomes/public decisions

Confidence in the process.

How confident are you in the EMERGING fitness to practise model (both the process and the outcomes)?

Explore how the two are linked

Does the emerging model of the fitness to practise process inspire more or less confidence more than the current model?

· Does anything you have heard change how you feel about health and care professionals?

Do you have more or less confidence in them?

What more needs to be done to maintain/improve public confidence in fitness to practise if the emerging model is implemented across regulators?



Preferred involvement in process (5-7 minutes) 

Purpose: To understand how and when complainants would want to be involved/communicated with.



If you were to make a complaint in the future, how would you like to be involved in the emerging process?

What do you see as your role in establishing the facts of the case? 

To what extent do you expect to be informed throughout the case? How the case is progressing through to outcome

Would you expect to see the registrant’s response to the allegations?

To what extent do you expect your views to be taken into account when deciding how to dispose of a case?

How would you feel about potentially not having a hearing (even if the case was serious)?

What does a hearing give you that you might not get with the new model? 

How could the new model address any concerns raised? 

How could it be ensured that the complainant has a voice in the process? For example, probe on views on the usefulness of a Patient Experience Statement or Patient Liaison meetings if not suggested spontaneously.



Summing up (5 minutes)

Do you have any final thoughts about the issues discussed here?

Thank and close

Provide incentives
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