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1.

Definitions

1.1

In this meeting note, standard abbreviations have been used. Definitions of the
standard abbreviations used by the Authority, together with any abbreviations
used specifically for this case are set out in the table at Annex A.

2.

Purpose of this note

2.1

This meeting note records a summary of the Members’ consideration of the
relevant decision about the Registrant made by the regulator’s panel, and the
Authority’s decision whether or not to refer the case to the court under Section
29 of the Act.

3.

The Authority’s powers of referral under Section 29 of the Act

3.1

The Authority may refer a case to the relevant court if it considers that a
relevant decision (a finding, a penalty or both) is not sufficient for the protection
of the public.

3.2

Consideration of whether a decision is sufficient for the protection of the public
involves consideration of whether it is sufficient:
• to protect the health, safety and well-being of the public
•

to maintain public confidence in the profession concerned, and

•

to maintain proper professional standards and conduct for members of that
profession.
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3.3

This will also involve consideration of whether the panel’s decision was one that
a disciplinary tribunal, having regard to the relevant facts and to the object of
the disciplinary proceedings, could not reasonably have reached; or was
otherwise manifestly inappropriate having regard to the safety of the public and
the reputation of the profession (applying Ruscillo 1).

4.

Conflicts of interest

4.1

The Members did not have any conflicts of interest.

5.

Jurisdiction

5.1

The Legal Advisor confirmed that the Authority had jurisdiction to consider the
case under Section 29 of the Act. Any referral in this case would be to the High
Court of Justice of England and Wales and the statutory time limit for an appeal
would expire on 17 March 2021.

6.

The relevant decision

6.1

The relevant decision is the Determination of the Panel following a hearing
which concluded on
.

6.2

The Panel’s Determination which includes the charges and findings is set out at
Annex B.

7.

Documents before the meeting

7.1

The following documents were available to the Members:
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•

Determination of the panel dated

•

The Authority’s Detailed Case Review

•

Transcripts of the hearing dated

•

Counsel’s Note dated 15 March 2021

•

Witness statements

•

Witness bundles

•

Case examiner final decision

•

Final hearing – service bundle

•

Notice of decision letter

•

Hearing bundle

•

SWE Sanctions Guidance

CRHP v Ruscillo [2004] EWCA Civ 1356

2

Section 29 case meeting on 15 March 2021
9.

Applying Section 29 of the 2002 Act

9.1

The Members considered all the documents before them and received legal
advice.

9.2

The Members discussed the following concerns about the decision:
Procedural irregularity
Misconduct and impairment

9.3

The Members considered whether it was appropriate for the panel to have
heard submissions in respect of and give a determination on misconduct
separately from and prior to impairment. The Members noted that the panel
proceeded in this manner despite counsel for SWE submitting that it would be
usual for the panel to deal with misconduct at the same time as impairment.

9.4

The Members were satisfied that the panel’s approach in considering
misconduct first was not inappropriate and was in line with the approach taken
by other regulator panels considering FTP proceedings. Accordingly, this also
appeared a logical approach, since if misconduct was not found then there was
no need to consider impairment.

9.5

In terms of the panel’s consideration of mitigation at the misconduct stage. The
Members considered that there are occasions in which mitigation and the
circumstances of the alleged conduct do require this to be considered at the
misconduct stage. In this case the Members noted the panel’s poor reasons for
not finding misconduct.
Finding of no misconduct

9.6

The Members considered whether the panel had adequately discharged its duty
to investigate evidence and noted the rigour in which the registrant’s employer
had carried out its own investigations, which was significantly more detailed
than the approach taken by the panel. The Members felt that the panel
accepted the registrant’s employers’ findings and the registrant’s own
statements with minimal scrutiny and failed to take a probing and testing
approach in their analysis of the evidence before them. The Members
acknowledged that this approach by the panel may have a been a result of the
panel’s sensitivity to the registrant’s
, but the Members considered
that this approach was not consistent with public safety.

9.7

The Members felt that the panel accepted that the registrant was naïve at the
time of alleged conduct and accepted her witness statements without fully
scrutinising them. They were concerned by the level of insight shown by the
registrant in her witness statements which did not always appear to engage with
her own duties to safeguard.

9.8

The Members felt that the panel failed to fully explore the registrant’s evidence
and her claims that she was “the victim” and “groomed”. The Members
considered that this would have allowed the panel to have a fully informed view
of the circumstances in which the conduct occurred and whether there was a
greater duty on the registrant to have informed the police given that she was a
student social worker at the time and therefore aware of safeguarding issues.
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9.19 In light of this, the Members concluded that the panel’s failure to discharge their
duty in investigating the evidence was a serious procedural irregularity which
meant the Members were unable to determine whether the outcome of the case
was insufficient. 2
10.

Referral to court

10.1 Having concluded that the panel’s Determination was insufficient for public
protection, the Members moved on to consider whether they should exercise
the Authority’s discretion to refer this case to the relevant court.
10.2 In considering the exercise of the Authority’s discretion, the Members received
legal advice as to the prospects of success and took into account the need to
use the Authority’s resources proportionately and in the public interest.
10.3 At this point in their discussions the Members noted that the registrant had
suffered considerable
difficulties as part of the process and that
the panel’s failings were not her fault. They noted the danger that a decision to
refer may add to her
difficulties. Nevertheless, given the
seriousness of the concerns, the Members could not see an alternative
approach that would address them.
10.4 Taking into account those considerations, along with advice on the prospects of
success, the Members agreed that the Authority should exercise its power
under Section 29 and refer this case to the High Court of Justice of England and
Wales.

07/04/22
Alan Clamp (Chair)
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Ruscillo at [72]

Date

6

