Response to government consultation – Promoting professionalism,
reforming regulation
January 2018
1.

2.

Introduction

•

Oversee the nine health and care professional regulators and report
annually to Parliament on their performance

•

Set standards for and accredit registers of practitioners working in health
and care occupations not regulated by law

•

Conduct research and advise the four UK governments on improvements in
regulation

•

Promote right-touch regulation and publish papers on regulatory policy and
practice.

General comments

We use the term ‘Government’ in this response to refer collectively to the four UK Governments that
have put their name to this consultation.
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Preventative regulation
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A single assurance body

Right-touch assurance
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Fitness to practise
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Education and training

Registers
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Accredited Registers

3.

Questions
Q1: Do you agree that the PSA should take on the role of advising the UK
governments on which groups of healthcare professionals should be
regulated?
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See Regulation rethought for more information on the single assurance body and a single register.
The report can be found here: https://www.professionalstandards.org.uk/docs/defaultsource/publications/thought-paper/regulation-rethought.pdf?sfvrsn=16 [Accessed 08/01/2018]

6

Q2: What are your views on the criteria suggested by the PSA to assess
the appropriate level of regulatory oversight required of various
professional groups?

•

Employer controls - refers to any requirements that employers might put in
place to provide assurance of minimum standards of practitioners such as
training, qualifications, codes of conduct, supervision and appraisal

•

Credentialing - refers to developing a consistent method of validating the
identity and legitimacy of external employees with access to healthcare
settings. (This is distinct from the General Medical Council (GMC) use of
the term credentialing for specific areas of medical practice for doctors who
are already on a register)

•

Assured registration - refers to the Accredited Registers programme
operated by the Professional Standards Authority. The Authority accredits
organisations that hold registers of health and social care practitioners who
are not regulated by law, against 11 standards
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•

Statutory registration and licensing - refers to the legal requirement for
registration of health and care professionals who are currently covered by
the nine statutory regulators.

Q3: Do you agree that the current statutorily regulated professions should
be subject to a reassessment to determine the most appropriate level of
statutory oversight? Which groups should be reassessed as a priority?
Why?
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Q4: What are your views on the use of prohibition orders as an alternative
to statutory regulation for some groups of professionals?

•

‘Little positive effect on professionalism and raising of standards - A
prohibition order scheme inherently focuses more on what practitioners
should not do than on what they should do. It is therefore unlikely to raise
standards of competence or foster professionalism in any meaningful way.
The scheme would neither set standards nor quality-assure arrangements
for qualifying education. There would be no post-registration requirements,
and no suitability checks.

•

Negative impact on the occupation's reputation and morale - Prohibition
orders focus on negative actions, and for the most part, the names of
individuals whose conduct or performance has fallen short, are published.
We do not believe that statutory regulation should be used as a means of
enhancing the status or reputation of a profession. That said, it would be
worth considering whether the introduction of a prohibition order scheme
could have a negative effect on workforce morale, as a consequence of its
focus on identifying people who have been removed from practice. 17 (We
suggest that the introduction of a code of practice with some positive
statements about conduct and competence might be one way of
counteracting this.)

•

Action taken under a scheme would always be reactive - Schemes of this
kind would only be able to deal with the worst cases of misconduct and only
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Welsh Government, Domiciliary Care Workforce Improving the recruitment and retention of
Domiciliary Care workers in Wales. [Online]. Pg.30. Available at:
http://gov.wales/docs/dhss/consultation/160119document1en.pdf [Accessed 23/01/2018]
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after harm has been caused. It would prevent future danger by removing
the most harmful individuals from the workforce, however any deterrent
effect on other individuals is difficult to assess.
•

Cost and complexity of setting up such a scheme - A scheme in the UK
would require new legislation and regulations, which could be lengthy and
costly, and create a rigid framework that is difficult to amend. The costs of
setting up and maintaining a scheme would be borne by the taxpayer, as
there would be no registrants as such to fund the scheme. If employers
were asked to contribute that would add another cost to an already
financially vulnerable care sector.

•

Need for effective communication - There would need to be a robust
strategy for communicating the code and prohibition scheme to all workers
who are covered by it, but also, as it would be a complaints-led framework,
to employers and patients. This could add to the cost of such a scheme.’

•

‘Public protection - An effective prohibition orders scheme would remove
from the workforce individuals who present a risk to the public, provided it
was effectively enforced.18

•

Public confidence - A scheme would provide the public with some
reassurance that any workers from a given occupation about whom
concerns had been reported and who had been identified as posing a threat
to public safety were unable to practise. It would include a complaints
procedure so that anyone, including employers and patients could raise a
concern.

•

Potential to cover multiple occupations - The model has the potential to be
applied to multiple groups of unregistered healthcare practitioners as per
the established model in New South Wales.

•

Less costly and complex than full statutory regulation - A scheme would be
likely to involve less cost and legislative complexity than full statutory
regulation whilst still providing a mechanism to deal with severe cases of
misconduct and remove those that may be a danger to the public from the
workforce.’

18

If the scheme were extended to the self-employed or independent practitioners, it is possible that the
onus would be on the patient or service user to check whether the practitioner is on the barred list or
refer a practitioner to the scheme, if necessary.
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Q5: Do you agree that there should be fewer regulatory bodies?
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Q6: What do you think would be the advantages and disadvantages of
having fewer professional regulators?
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We have recently published a report outlining the differences in how regulators categorise their fitness
to practise allegation. Available at:
https://www.professionalstandards.org.uk/publications/detail/categorisation-of-fitness-to-practise-data
[Accessed 08/01/2018]
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Q7: Do you have views on how the regulators could be configured if they
are reduced in number?

Q8: Do you agree that all regulatory bodies should be given a full range of
powers for resolving fitness to practise cases?

•

the protection of patients

•

the maintenance of public confidence in the profession, and

•

upholding proper standards of conduct and behaviour.

•

Advice (if real prospect test not met)

•

Warnings (if real prospect test not met)

•

Conditions

•

Suspension
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Cohen v General Medical Council [2008] EWHC 581 (Admin), [2008]. Available at:
http://www.bailii.org/ew/cases/EWHC/Admin/2008/581.html [Accessed 03/12/2017]
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•

Striking off.

•

What works in remediation: the use of remediation is on the rise, but there
is little research available into what types of failing can be remediated,
particularly in conduct, and which remediation measures are most effective
to address them

•

How to ensure that decisions made outside the hearings forum fulfil the
public interest: while decisions made behind closed doors may protect the
public in the strictest sense, they may fail to maintain public confidence and
declare and uphold professional standards. More work is needed to
understand what regulators can do, in particular around transparency, to
ensure that both the processes and the decisions fulfil the three limbs of
public protection.

Q9: What are your views on the role of mediation in the fitness to practise
process?
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•

the HCPC and the NMC have powers to use mediation, but do not use
them,22 and

•

the GDC and GOC run complaints resolution services for consumer
complaints but they are kept separate from their fitness to practise
functions; the GDC acknowledges that this service could be funded and run
by another body.23

21

See the HCPC Practice Note on mediation, available at: http://www.hpcuk.org/assets/documents/10001DDCPRACTICE_NOTE_Mediation.pdf
22 The HCPC conducted a pilot to explore the possible uses of mediation, and concluded in February
2017 that it had not been successful. More information can be found in the HCPC Council papers,
available at: http://www.hpc-uk.org/assets/documents/100052BCEnc6FitnesstoPractiseMediationPilotupdate.pdf
23 As explained in the GDC’s summary of responses to the proposals in Shifting the Balance. Available
at: http://www.dentistry.co.uk/app/uploads/2017/12/StB-GDCs-response-to-your-views-and-nextsteps.pdf
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Q10: Do you agree that the PSA’s standards should place less emphasis
on fitness to practise performance and consider the wider performance of
the regulators?

Q11: Do you agree that the PSA should retain its powers to appeal
regulators’ fitness to practise decisions to the relevant court, where it is
considered the original decision is not adequate to protect the public?

24

Professional Standards Authority, 2017, Right-touch reform, Chapter 3: The future of fitness to
practise: from incremental change to radical reform, p92.
25 Professional Standards Authority, 2017, Right-touch reform, Chapter 3: The future of fitness to
practise: from incremental change to radical reform, p93-94.
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Q12: Do you think the regulators have a role in supporting
professionalism and if so how can regulators better support registrants to
meet and retain professional standards?
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Professional Standards Authority, 2015, Right-touch regulation. [Online] Available at:
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Q13: Do you agree that the regulators should work more closely together?
Why?

•

Protecting patients and reducing harms

•

Promoting professional standards

•

Securing public trust in professionals.
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R.H. Searle, C. Rice, A.A. McConnell, J.F. Dawson, 2017. Bad Apples? Bad Barrels? Or bad cellars?
Antecedents and processes of professional misconduct in UK health and care. Available at:
https://www.professionalstandards.org.uk/publications/detail/antecedents-and-processes-ofprofessional-misconduct-in-uk-health-and-care [Accessed 23/01/2018]
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Q14: Do you think the areas suggested above are the right ones to
encourage joint working? How would those contribute to improve patient
protection? Are there any other areas where joint working would be
beneficial?

28

Available at: https://www.professionalstandards.org.uk/publications/detail/maximising-thecontribution-of-regulatory-bodies-registers-to-public-protection.
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Q15: Do you agree that data sharing between healthcare regulators
including systems regulators could help identify potential harm earlier?
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Professional Standards Authority, 2017, Right-touch reform, pg. 22. Available at:
https://www.professionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touchreform-2017.pdf?sfvrsn=5 [Accessed 15 December 2017]
30 See for example, the Joint Operating Protocol between the GMC and the CQC, available at
http://www.cqc.org.uk/news/stories/regulators-share-information-improve-patient-care [Accessed
02/11/2017]. The work of the Regulation of Dental Services Programme Board, available at
http://www.cqc.org.uk/sites/default/files/20170411_working_together_delivering_change.pdf [Accessed
02/11/2017]
31 The PSNI is part of the Pharmacy Network Group (PNG), which facilitates the sharing of information
with different agencies of the Northern Ireland Department of Health concerning ongoing and
overlapping investigations. The aim is to avoid duplication, delay, and jurisdictional issues.
32 Members of the Forum are the CQC, PSA, GMC, GDC, GPhC, NMC, HCPC, PHSO, LGO.
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Q16: Do you agree that the regulatory bodies should be given greater
flexibility to set their own operating procedures?

Q17: Do you agree that the regulatory bodies should be more accountable
to the Scottish Parliament, the National Assembly for Wales and the
Northern Irish Assembly, in addition to the UK Parliament?
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Professional Standards Authority, 2017, Right-touch reform, pg. 22. Available at:
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Regulated group
Pharmacists in England,
Scotland and Wales
Pharmacy technicians in
England and Wales
Pharmacy technicians in
Scotland

Accountable to
UK Parliament
UK Parliament
Scottish Parliament
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The HCPC is accountable for the Operating Department Practitioners and Practitioner Psychologists.
The GDC is accountable for Dental Nurses, Dental Technicians, Clinical Dental Technicians and
Orthodontic Therapists. The GPhC is accountable for the Pharmacy Technicians.
35 Social Care Wales, Scottish Social Services Council and Northern Ireland Social Care Council.
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Q18: Do you agree that the councils of the regulatory bodies should be
changed so that they comprise of both non-executive and executive
members?
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Available at: https://www.professionalstandards.org.uk/publications/detail/board-size-andeffectiveness
37 Council for Healthcare Regulatory Excellence, 2011, Board size and effectiveness: advice to the
Department of Health regarding health professional regulators, pg. 10. Available at:
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Q19: Do you think that the views of employers should be better reflected
on the councils of the regulatory bodies, and how might this be achieved?

Q20: Should each regulatory body be asked to set out proposals about
how they will ensure they produce and sustain fit to practise and fit for
purpose professionals?

41

Professional Standards Authority, 2013, Fit and Proper? Governance in the public interest, Pg.10.
Available at: https://www.professionalstandards.org.uk/docs/default-source/publications/thoughtpaper/fit-and-proper-2013.pdf [Accessed 15/12/2017]
42 General Medical Council, Employer Liaison Service. Available at: https://www.gmcuk.org/concerns/11956.asp [Accessed 18/12/2017]
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Q21: Should potential savings generated through the reforms be passed
back as fee reductions, be invested upstream to support professionalism,
or both? Are there other areas where potential savings should be
reinvested?

Q22: How will the proposed changes affect the costs or benefits for your
organisation or those you represent?
- an increase
- a decrease
- stay the same
Please explain your answer and provide an estimate of impact if possible.

Q23: How will the proposed changes contribute to improved public
protection and patient safety (health benefits) and how could this be
measured?
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Q24: Do you think that any of the proposals would help achieve any of the
following aims:
- Eliminating discrimination, harassment, victimisation and any other
conduct that is prohibited by or under the Equality Act 2010 and Section
75(1) and (2) of the Northern Ireland Act 1998?
- Advancing equality of opportunity between persons who share a
relevant protected characteristic and persons who do not share it?
- Fostering good relations between persons who share a relevant
protected characteristic and persons who do not share it?
If yes, could the proposals be changed so that they are more effective?
If not, please explain what effect you think the proposals will have and
whether you think the proposals should be changed so that they would
help achieve those aims?

4.

Further information

Professional Standards Authority for Health and Social Care
157-197 Buckingham Palace Road
London SW1W 9SP
Website: www.professionalstandards.org.uk
Telephone: 020 7389 8030
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