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Response to the consultation ‘General Medical Council and 
Professional Standards Authority: Proposed changes to modernise 
and reform the adjudication of fitness to practise cases’ 

September 2014 
 

1. Introduction 

1.1 The Professional Standards Authority for Health and Social Care promotes the 
health, safety and wellbeing of patients, service users and the public by raising 
standards of regulation and voluntary registration of people working in health 
and care. We are an independent body, accountable to the UK Parliament.  

1.2 As part of our work we oversee nine health and care professional regulators1 
and report annually to Parliament on their performance. We also appeal fitness 
to practise cases to the courts if outcomes are unduly lenient and it is in the 
public interest. More information about our work and the approach we take is 
available at www.professionalstandards.org.uk. 

1.3 We welcome the opportunity to respond to the consultation on these 
fundamental changes to our section 29 appeal powers2 and to the General 
Medical Council’s (GMC) main duty and adjudication function. Our response 
consists of a number of general points that we thought needed to be made 
separately, followed by our responses to the specific consultation questions. 

1.4 Overall, we consider that these proposals will not improve public protection, will 
complicate not simplify regulation, and will increase cost.  

1.5 The change to our threshold, which will apply to decisions by all nine of the 
regulators we oversee, will simplify the language describing our grounds for 
referral. However we question whether this amendment will achieve the 
Government’s aim of better protecting the public. 

1.6 The operational separation of the GMC and the Medical Practitioners Tribunal 
Service (MPTS) is being used to justify the introduction of the GMC’s right of 
appeal, and to achieve this separation it is proposed that the MPTS would 
become a statutory committee of the GMC. This framework means that the 
MPTS will not be a legal entity that is independent of the GMC. We therefore 
consider that the Government has not explained why it is appropriate to give the 
GMC the legal right to appeal decisions that have been made by one of its own 
committees. 

1.7 If, however, the Government proceeds with the proposals as put forward here, 
there are a number of important changes we would like to see to make these 
reforms more workable. In particular we propose an extension to the period 

                                            
1
 General Chiropractic Council, General Dental Council, General Medical Council, General Optical 

Council, General Osteopathic Council, General Pharmaceutical Council, Health and Care Professions 
Council, Nursing and Midwifery Council, Pharmaceutical Society of Northern Ireland. 
2
 Part 2, S. 29 of the National Health Service Reform and Health Care Professions Act 2002. 
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during which we can appeal a decision where the registrant has no appeal right, 
and the automatic listing of the Authority as an interested party in every case 
the GMC chooses to appeal. These points are explained in more detail in 
section 5 below. 

1.8 More generally, the Law Commissions’ recent work on health and care 
professional regulation3 was borne of the Government’s desire to achieve 
greater consistency across the regulators – an aim which was clearly supported 
by the Francis recommendations in the report of the Mid Staffordshire Inquiry4. 
Given that the fate of Law Commissions’ Bill is now uncertain, it is vitally 
important that this agenda is not lost in the current raft of section 60 reforms. 
We urge Government to keep in mind the overall impact of these piecemeal 
changes across health and care professional regulation in the UK. 

2. Changes to the Authority’s grounds for referral 

2.1 The Authority’s powers to refer a case to the courts under section 29 of the 
National Health Service Reform and Health Care Professions Act 2002 would 
be subject to a significant amendment. It would apply to all the decisions we 
review from all nine of the regulators we oversee, and it would therefore have 
implications for all nine regulators, not just the GMC. 

2.2 The proposed provisions are as follows: 

(4) Where a relevant decision is made, the Authority may refer the case to the 
relevant court if they consider that the decision is not sufficient (whether as to a 
finding or a penalty or both) for the protection of the public 

(4A) Consideration of whether a decision is sufficient for the protection of the 
public involves consideration of whether it is sufficient –  

(a) To protect the health, safety and wellbeing of the public, 

(b) To maintain public confidence in the profession concerned; and 

(c) To maintain proper professional standards and conduct for members of that 
profession 

2.3 The proposed wording is a welcome simplification of our current legislation. 
However, the expert legal advice we obtained on this section of the draft Order, 
which we have already shared with the Department of Health, suggests that it 
may not affect the type of case that we can refer to the courts, nor raise or lower 
the threshold for our referrals. We therefore do not feel that Government has 
made the case for this change, which will affect not just the Authority, but also 
the nine regulators whose decisions we can appeal. The change will, at least 
initially, result in an increase in costs for the regulators and ourselves, while its 
impact is tested in the courts. 

                                            
3
 See http://lawcommission.justice.gov.uk/areas/Healthcare_professions.htm. Accessed 23/09/14. 

4
 See http://www.midstaffspublicinquiry.com/. Accessed 23/09/14. 

http://lawcommission.justice.gov.uk/areas/Healthcare_professions.htm
http://www.midstaffspublicinquiry.com/
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3. Changes to the GMC’s main duty and to the Authority’s grounds for 
referral 

3.1 The draft Order proposes to introduce an over-arching objective for the GMC as 
follows: 

The over-arching objective of the General Council in exercising their functions is 
the protection of the public. 

The pursuit by the General Council of their over-arching objective involves the 
pursuit of the following objectives:  

(a) To protect, promote and maintain the health, safety and wellbeing of the 
public, 

(b) To promote and maintain public confidence in the medical profession, and 

(c) To promote and maintain proper professional standards and conduct for 
members of that profession  

3.2 We note that the new wording differs from the wording of the current case law. 
In Cohen v GMC, Mr Justice Silber referred to ‘the need to protect the individual 
patient, and the collective need to maintain confidence in the profession as well 
as declaring and upholding proper standards of conduct and behaviour’.5 

3.3 The amended wording may be appropriate for the GMC as the register holder, 
but the consultation documents do not explain why it is thought to be 
appropriate for the body undertaking the GMC’s adjudication function. For 
example, there is a distinction between ‘declaring and upholding’ standards, 
and ‘promoting’ them – the latter may be an appropriate objective for the GMC’s 
other functions, but it is not clear to us why it is considered appropriate for the 
MPTS. 

4. Legal status of the MPTS 

4.1 We question the assertion that the provisions in the draft Order would 
‘strengthen the separation between the GMC’s investigation and adjudication 
arms’. The Fitness to Practise and Interim Orders Panels are statutory 
committees of the GMC – making the MPTS a statutory committee creates an 
appearance of separation that is without substance. 

4.2 A number of the provisions in the draft Order reinforce this impression: 

 The Chair of the MPTS is an officer of the GMC (Article 3 (4) proposed new 
section 19F(5)). 

 The GMC may direct the MPTS to delegate to the GMC any of its functions 
(Article 3 (4), proposed new section 19F(7)). We would like to know more 
about the intention behind this provision. 

 The GMC can make rules empowering a non-statutory committee of the 
GMC to assist in the appointment, suspension and removal of the Tribunal 

                                            
5
 Cohen v General Medical Council [2008] EWHC 581. Available at 

http://www.bailii.org/ew/cases/EWHC/Admin/2008/581.html. Accessed 24/09/14 
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members (Article 4 (3), proposed new section 19G(8)), and in the 
appointment, suspension and holding of the position of legal assessors 
(Article 14 (4), proposed new section (2A)) and case managers (Article 15, 
proposed new section 7A(4)). 

 Case managers will be paid by the GMC (Article 15, proposed new section 
7A(6)). 

 The Order does not specify that current or former employees of the GMC 
should be excluded from consideration for appointment as Tribunal 
members. 

 The Order does not specify that legal assessors and case managers (who 
will presumably be employed or contracted by the GMC) should not be 
involved in the investigation stages of the cases in which they are involved 
as legal assessors and case managers. 

5. GMC appeal powers 

5.1 In our response6 to the GMC’s consultation on reforms to its adjudication 
function in 2011, we raised a number of concerns about the GMC’s proposed 
right of appeal. We recognise that many of the practical issues have since been 
addressed, but the points of principle remain: 

 
‘13. Question 10 discusses the proposal that the GMC should have an 
identical right of appeal against decisions made by the MPTS to the right 
of appeal that CHRE currently has under section 29. It has been argued 
that this power would help to bolster public confidence in the separation 
of investigation by the GMC and adjudication by the new tribunal. 
However, in our view, any potential such a right of appeal would offer for 
public confidence in the system would be more than overwhelmed by 
greater public and registrant confusion arising from the potential for 
duplication of efforts, resources and overlapping responsibilities.  
 
[…] 
 
16. A right of appeal by the GMC that is identical to our section 29 power 
would, in our view, greatly complicate the process of appeals, and would 
confuse the public, patients and health professionals. It would also 
unnecessarily duplicate the powers that CHRE hold in this area. It cannot 
be an appropriate use of resources, or a satisfactory development of 
roles and responsibilities, if two organisations are given the power to 
appeal the same decision on the same grounds, and it offers a 
considerable potential for confusion in the future, including the possibility 
of a CHRE appeal being undermined by a GMC decision not to appeal, 
or vice versa. Instead, we suggest that the GMC could make a formal 

                                            
6
 Available at http://www.professionalstandards.org.uk/docs/default-source/psa-library/june-2011---gmc-

consultation-on-medical-practitioners-tribunal-service.pdf?sfvrsn=0. At that time, the Authority was 
known as the Council for Healthcare Regulatory Excellence (CHRE). 

http://www.professionalstandards.org.uk/docs/default-source/psa-library/june-2011---gmc-consultation-on-medical-practitioners-tribunal-service.pdf?sfvrsn=0
http://www.professionalstandards.org.uk/docs/default-source/psa-library/june-2011---gmc-consultation-on-medical-practitioners-tribunal-service.pdf?sfvrsn=0
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referral to CHRE in those cases where they think a decision is unduly 
lenient and we would then review this case as part of our existing 
function.’ 

5.2 Furthermore, in the previous section we noted that the MPTS will be part of the 
legal entity that is the GMC; it will not be legally independent. In our view the 
case has not been made to explain why it is appropriate for the GMC to be 
given the power to appeal its own statutory committee’s decisions – it will be 
both the appellant and the primary respondent (the other being the doctor whom 
the MPTS’s decision concerns) in the cases it refers to the courts. 

5.3 If Government chooses to go ahead with this reform, we would like to see a 
number of changes to the proposals in the draft Order: 

 With decisions that are not appealable by the registrant, the GMC’s 28-day 
window for appealing and the Authority’s 40-day window begin on the same 
day. If the intention is for the Authority’s right of appeal to be 
complementary with the GMC’s and to avoid duplication of effort by the two 
organisations having the same appeal power, that aim is unlikely to be 
achieved in relation to this particular category of cases unless the proposed 
time limit for the Authority to lodge an appeal is amended. This is because, 
under the current proposal, the Authority would effectively have to duplicate 
the GMC’s internal review of such decisions before the expiry of the GMC’s 
appeal period, in order to ensure that the Authority could, if necessary, 
lodge an appeal in the 12 days remaining once the GMC’s timeframe for 
doing so had passed. We therefore urge Government to extend our appeal 
period to 56 days for decisions that are not appealable by the registrant. 

 The Authority would need to have applied to the court to become an 
interested party in order to: 

o appeal on grounds abandoned by the GMC, or  

o appeal a case withdrawn by the GMC.7 

We would therefore need to apply to be an interested party in every case in 
which we agree with the grounds being pursued by the GMC, in case they 
abandon either the appeal or grounds of appeal. A more practical solution 
might be for the Authority to be listed automatically as an interested party 
when the GMC lodges an appeal. 

5.4 For cases that are appealable by the registrant, the GMC’s window for 
appealing and that of the registrant coincide. We are not clear from the 
information provided in the consultation documents what would happen if the 
GMC and the registrant both chose to appeal the same case, and what this 
would mean for our own right of appeal. 

                                            
7
 See draft Order Article 18 40A(10) 



 

6 
 

6. Responses to questions 

1. Do you agree with the proposal that the MPTS should be set up as a 
statutory committee of the GMC to govern the adjudication of the 
fitness to practise processes for doctors? 

No. As covered in section 4 above, we believe that turning the MPTS into a 
statutory committee of the GMC gives it no greater independence than the 
fitness to practise and interim orders panels have under the current 
legislation. We believe it is misleading to suggest that these changes do 
much more than formalise the current arrangements.  
 

2. Do you agree that the GMC should not have the power to intervene in 
the areas falling within MPTS responsibility? 

Yes, however, we question whether the proposed legislation will in fact 
deliver this aim (see section 4 above). 
 

3. Do you agree that the MPTS should keep a record of its members’ 
private interests, and publish this record in the public domain? 

Yes. 
 

4. Do you agree that the MPTS should be required to publish an annual 
report and accounts, to provide a public record and demonstrate 
accountability? 

Yes. This information should be published and accessible, though we do not 
have a view about whether it should be published by the MPTS or by the 
GMC, given that the former will be part of the latter. 
 
We suggest that the reporting period for the MPTS should match that of the 
GMC, so that data is available for the same period across all stages of the 
fitness to practise processes. This will be important for the GMC’s own 
annual reporting and for our statutory performance review process. 
 

5. Do you agree with the proposal that the over-riding objective of rules 
relating to fitness to practise procedures should be to secure that 
cases are dealt with fairly and justly? 

We are not persuaded of the need to include this in statute, given that all 
rules will have to be compliant with Article 6 of the European Convention on 
Human Rights.  
 
It was also not clear to us why Article 8 referred to 1(1A) but not also to 
1(1B), which clarifies the meaning of 1(1A). 
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6. Do you agree that to enhance the pre-hearing case management 
arrangements, we should enable the MPTS to appoint case managers, 
including using the chair of a medical practitioner tribunal (where 
legally qualified) as case manager? 

We do not have a view on the merits of using case managers. 
 
As mentioned in section 4 above, the Order would allow the GMC to be 
involved in the appointment of case managers (14(4)), which we believe 
further erodes any perception of the independence of the MPTS. We are not 
clear about the purpose of this provision. 

 
7. Do you agree that the MPTS should have power to appoint legal 

assessors where it considers it appropriate to do so? 

In addition to the points we made in section 4 above, we note that this is a 
change from the current legislation, under which legal assessors are a 
mandatory part of fitness to practise proceedings. We acknowledge that 
there may be circumstances under which it would be appropriate for a 
Tribunal to sit without a legal assessor, but it would have been helpful if the 
rationale for this amendment had been explained. 

 
8. Do you agree with the proposal that the MPTS should have power to 

award costs, draw adverse inferences and refuse to admit evidence 
following a party’s failure to comply with rules or directions or 
otherwise award costs for unreasonable behaviour? 

We have no comments on these proposals. 
 

9. Do you agree with the proposal to enable review to be held by the 
tribunal chair without the need for a panel hearing when the GMC and 
doctor are in agreement, subject to the ability of the chair to 
nevertheless convene a full hearing? 

We do not have any objections to this proposal, as long as it provides the 
same level of scrutiny and transparency as a panel hearing. We will continue 
to review these decisions under our section 29 powers. 
 

10. In order to improve efficiency do you agree that the GMC should be 
able to provide notification of decision by email rather than letter when 
an email address has been provided for this reason? 

Yes. 
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11. Do you agree that the over-arching objective of the protection of the 
public, which involves the objectives of protecting, promoting and 
maintaining the health, safety and wellbeing of the public, promoting 
and maintaining public confidence in the profession and promoting 
and maintaining proper standards and conduct for members of that 
profession, should be the over-arching objective of the GMC and that 
medical practitioner tribunals and interim orders tribunals should have 
regard to it when making their decisions? 

As discussed in section 3 above, we have reservations about the application 
of these objectives to the MPTS as the adjudication arm of the GMC. 
 

12. Do you agree that we should require registration appeals panels to 
have a duty to have regard to the over-arching objective in the same 
way that medical practitioners tribunal should have to? 

Yes. The decision taken by registration appeals panels should be consistent 
with the over-arching objective of the GMC. 
 

13. Do you agree with the proposal that the GMC should have a right of 
appeal, corresponding to the PSA’s power to refer cases, to the higher 
courts in order to challenge MPTS decisions? 

No. See our comments in section 5 above. 
 

14. Do you agree that we should amend the grounds of the PSA’s power to 
refer fitness to practise cases for consideration by the relevant court 
for all regulated healthcare professions and social workers in England 
in the manner described and also reflect those grounds in the GMC’s 
new right of appeal? 

As set out in section 2 above, this is a helpful clarification of the language, 
but we are concerned that it may not achieve the Government’s aim – i.e. 
that it may not make any practical difference to the threshold for referrals 
under our section 29 powers. We have set out our views on the GMC’s 
proposed right of appeal above. 
 
While this is not one of the consultation questions, we also note that we 
agree that the same referral ground should apply to all nine regulators we 
oversee. 
 

15. Do you agree that the GMC should be able to request, in writing, 
information or documents to assist with the investigation of 
allegations, and where such a request has been made the registrant 
fails to comply, the GMC should be able to refer the case to a medical 
practitioner tribunal? 

Yes. 
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16. Do you agree that where a doctor fails to engage or comply with a 
direction to undergo a performance, health or language assessment, 
the GMC should be able to refer the case to a medical practitioner 
tribunal to consider a suspension order or conditional registration? 

Yes. 
 

17. Do you agree with the proposal to enable medical practitioners 
tribunals to require review of their directions before expiry? 

Yes. The Order could go further and require that a review hearing take place 
before the expiry of any suspension or conditions order. In most cases, 
without a review hearing, it is not possible for the GMC to know that a 
person who was previously found impaired by a Panel/Tribunal is fit to return 
to the register or to unconditional practice. We note that where the GMC and 
registrant agree on the outcome of a review, the decision may be signed off 
by the Chair of the Tribunal. This could give the GMC sufficient flexibility in 
this area to allow for systematic reviews of suspensions and conditions – as 
long as this option provides the same level of scrutiny and transparency as a 
panel hearing, and we can continue to review these decisions under our 
section 29 powers. 
 

18. Do you agree that we should confirm expressly on the face of the 
Medical Act the powers to close cases at the initial consideration 
stage, the power to review investigation stage decisions and the public 
interest test which applies where the matters giving rise to the 
allegation are more than five years old, but that we should remove the 
‘exceptional circumstances’ element from that test? 

We do not support the inclusion of the ‘five-year rule’ on the face of the Act. 
This is a highly controversial policy that has led to decisions which are 
considered by some to have created injustice. In light of the Francis report 
and what we now know about historical sexual abuse cases, we should not 
be legislating for systematically closing down investigations, even without 
the ‘exceptional circumstances’ element. 
 

19. Do you agree that we should specifically reflect the new arrangements 
of the GMC referring a case to the MPTS (rather than directly to a 
medical practitioner tribunal) by making express provision for their 
powers to continue investigating and the procedure for cancelling a 
referral? 

It is not clear from Article 9 (2) whether it is both the GMC and the MPTS (or 
just one of them) which would be empowered to trigger the continuation of 
an investigation or the withdrawal of a case under these provisions. Clearer 
drafting may be needed to separate the investigation and adjudication 
functions here. 
 
In addition, the Act should set out specific criteria (e.g. new evidence or 
information coming to light; the registrant being terminally ill) defining when a 
case can be withdrawn following a decision to refer to the MPTS. We also 
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believe that the decision to withdraw a case should be made by a panel and 
not the registrar, otherwise there is nothing to stop the GMC from simply 
overturning considered decisions made be case examiners and Investigation 
Committees. 
 

20. Do you agree that we should clarify that undertakings can be agreed 
between the doctor and the GMC at any point following a referral for a 
public hearing until a determination on impairment has been made and 
subsequently undertakings should only be agreed by the medical 
practitioner tribunal itself and subject to appeal/referral to the higher 
courts? 

No. We do not see the value of undertakings at the adjudication stage where 
conditions are available, particularly as the proposed legislation explicitly 
states that undertakings should be treated as conditions (Article 10, 2D (b)). 
There is no gain for the regulator/adjudicating body at this stage, as the 
proceedings have already been convened and taken place. 
 
As stated in our response to the Law Commissions’ Bill, we also consider it 
bad practice to use the term ‘undertakings’ to refer to what are effectively 
two quite different disposal options – applying both pre- and post-
adjudication. 
 

21. Do you agree that we should close the regulatory gap where, in certain 
circumstances, an order might lapse during an appeal against a 
subsequent review order? 

Yes. 
 

22. Do you agree that the Registrar should be able to direct the form and 
content of professional performance assessment and whether it 
should be carried out by and individual assessor or an assessment 
team? 

In principle we have no objection to this, provided the GMC can assure itself 
and others that the assessments continue to be fair and robust. 
 

23. Do you agree that the GMC should have the described power in order 
to investigate the fitness to practise of a doctor who has been erased 
from the medical register but subsequently makes an application for 
restoration? 

Yes. 
 

24. Do you have any other comments on the proposals contained in the 
draft Order? 

We have some additional comments: 

 The Order should prohibit a registrant majority on Tribunals in the interests 
of maintaining confidence in the decision-making process. 
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 In the sections regarding the referral to the MPTS of cases where the 
registrant has failed to undergo an assessment (Article 11, (5)(a); Article 12, 
(7)(a)) or to disclose information (Article 16, (3)(6C), the draft Order refers 
to ‘the matter’ being referred. It was not clear to us whether this meant the 
original allegation(s) or the non-cooperation, or both. 

25. Will the proposed changes affect the costs or administrative burden on 
your organisation or those you represent? 

Yes. 

Firstly, we expect an increase in the costs and administrative burden as a 
result of the GMC’s right of appeal. 

We will have to develop and run a new process under our section 29 
powers, to deal with GMC cases (see paragraph 5.3 above, where we have 
made some suggestions that would reduce the impact). This process will 
need to run in parallel with the current process we have for reviewing and 
appealing cases, which will continue to apply to the eight other regulators we 
oversee. 

This impact will be exacerbated if we have to apply to be an interested party 
in every case the GMC chooses to appeal, which would be the case under 
the current proposals (see paragraph 5.3 above). This will be 
disproportionately costly and resource-intensive, given that we will only need 
to take action in GMC-initiated appeals where the GMC chooses to drop an 
appeal or where it does not include or later decides to drop some relevant 
appeal grounds. 

Secondly, the new threshold for referrals will have an impact both on the 
Authority and on the nine regulators whose decisions we can refer to the 
higher courts. The new legislation will need to be tested in the courts, which 
is likely to result in an increase in the number of referrals and costs for all 
parties initially. 

26. Do you thing that any of the proposals would help achieve any of the 
following aims: 

eliminating discrimination, harassment, victimisation, and any other 
conduct that is prohibited under the Equality Act 2010? 

advancing equality of opportunity between persons who share a 
relevant protected characteristic and persons who do not share it? 

fostering good relations between person who share a relevant 
protected characteristic and person who do not share it? 

We have no comments on the impact of these proposals in these respects.  

7. Further information 

7.1 Please get in touch if you would like to discuss any aspect of this response in 
further detail. You can contact us at: 
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Professional Standards Authority for Health and Social Care 
157-197 Buckingham Palace Road 
London SW1W 9SP 
 
Email: dinah.godfree@professionalstandards.org.uk 
Website: www.professionalstandards.org.uk 
Telephone: 020 7389 8030 
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