2 191

IN THE HIGH COURT OF JUSTICE CO/4119/2018
- QUEEN'S BENCH DIVISION
ADMINISTRATIVE COURT

BEFORE._MAS  TUusTIicE  CUTTS . U

oL

BETWEEN:
THE PROFESSIONAL STANDARDS AUTHORITY FOR HEALTH AND SOCIAL CARE
' Appellant

-and-

(1) THE NURSING AND MIDWIFERY COUNCIL

Flrst Respondent
(2} VERONICA ALl

Second Respondent

CONSENT ORDER

UFON the EIrst and Second Respondents conceding this appeal on the basls set out in Schedules Tto 3
that the dec!sions, as referred to below, made by the panel of the First Respondent's Fltness to
Practisa Committee ("FTPC") on 13-15 August 2018 were Insufficlent to protect the pub!lc within the
mezning of sactlon 23 of the Natlonal Hezlth Seriles Reform and Health Care Professions Act 2002;

BY CONSENT IT i5 ORDERED THAT:

1. The decislon of the FTPC to Impose the sanction of a 8-month suspenslon without review, is
quashed. ’
2. For the reasons set out at Schedule 1 to this Order, the sanctian decision referred to at

paragraph 1 above Is substituted with the sanction of a 9-month suspension wih-a reylew; to
be undertaken on or before 17 May 2019, helng the date that suspenslon wilt otherwlse

explre.

3. The consideration of the case to be undertaken by a freshly constituted FTPC at review shall
Include the lssues set out at Schedule 2 to this Order and the documentation to be placed
befure that reviewing FTPC shall Include those documents listed at Schedule 3 to this Order.

4, The Flrst Respondent Is to pay the Appellant's reasonable casts of thls appeal ta be assessed

If not agreed
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Weighitmans LLP

l SIGNEE;.. 34 N W |
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11t Respondent, the Nursing & Midwifery Counsel

SIGNED. . Strviri st oi? ,4?':' -

Royal Collega of Mursing on behaif of the 2w Respondent

SCHEDULE 1
The appeal is concaded on the following hasls;

1. The FTPC determined there was Impalrment on the wider public Interest grounds (the need to
uphold sta_ndarl:ls and maintaln public confidence). However, for the reasons set out balow,
the FTEC erred in 1ts approach to-the consideration of impalrmant on 'bubllc'protatttun
grounds:— ‘ T

()] The Panel arred In holding that the Registrant had sufficient Inslght Into her
misconduct and for that the risk of repetition was low;

(it The Panel falled to consider and/or address the significance of the Reglstrant's on-
golng factual denfals and her conduct during the Trust Investigatlons;

([1]3] The Panel placed Inappropriate reflance on the Registrant’s reflective statement and
oral evidence, given at stage | of praceedings, as evidenca of Insight Into her sexual
misconduct, when that sexual misconduct was belng denled at the ime she wrata the
statement and gave her oral evidence;

() There was no evidence before the Panel of any insight Into, apelogles for, or
reflections on, the sexual misconduct allegations that were denled and found proved.

2. [tls further conceded that the FTPC's overall declsion on sanction falled to refleck the full
nature and gravity of the misconduct, The FTPC falled, In particular, at the sanction stage to
have any regard to the aggravating factors listad at polnts {v) and (vi) below, and falled to have
adequate regard to the aggravating factors {lIsted at polnts I to (V) below:

0] " The Registrant instigated the relatlonship and accessed the patlent's persanal
conflidenttal Information in order to do 5o}
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wm The Registrant knew that the patient was emotionally and psychologleally vulnerable; .

Dy The duration of the relationship and the fact the Reglstrant cantinued to be [nvolved
in the patlent's care throughout]

{iv) The Reglstrant’s canduct during the Trust investigation and her inconsistent and
evaslve evidence before the FTPC Including her resistance to answering guestlons
regarding the patient; (such fallings belng mischaracerlsed or materlally under-stated
by the Pane! at sanction stage In lts lIst of aggravating factors);

) The patient had to go through the ordeal of glving evidence about highly personal
matters;

)] “The fact that the apology referred to by the Panel in its determination was given at a
time when the Registrant was denylng the most serlous allegatlons and cannot,
therefore, have been a genuine expression of remorse or regret In respect of those

manters.

3. Consequent upon paragraphs 1 and 2 above, It Is conceded that the sanction imposed by the
FTPC of a § month suspension, was insufflclent to protect the public, and should be
substituted by the sanctlon of a 9-month suspension with review. it }s further conceded that
any reviewlng committee considering the question of whether, at the time of that review, there
Is current Impairment, shall, {1} when consldering the previous FTPC's findings, have regard to t
the Fact the previous FTPC erred In lts approach to the questlon of whather the reglstrant's
fltness to practise was impaired on public protection grounds, as set cut at Schedule 1
paragraghs (1) to (iv) above, and shall {il) undertake full consideration of whether, at the time
of the revlew hearing, there Is current impalrment on-public protaction and/er public Interest

grounds.

4, The terms of the agreed Order are consequent Upon the above concessions,

SCHEDULE 2

it Is agreed that, without limiting In any way the normal exerclse of the reviewing FTPC's powers, the
[ssues It shall carefully consider at review, bearlng In mind the pverarching ohjectlve set aut at Articies
3(4) and 3(4A) of the Nursing and Midwifary Order 2001, will Include, but are not tmited to, the
following:-

] whether ail the concerns ralsed in the original findings have been sufflclently
addressed;
(in whether, at the ime of the review, there Is evidence before it that the repistrant has

reflected upon the matters found proved against her {in particular the sexual
misconduct) and has inslght In relation to them In accordance with the First
Respondent's guidance on demonstrating Insight, '

dm public protection and the risk of repetition.

() whether sufficient steps have heen taken by the reg!strant during the period of her
suspenslon to malntaln, by way of refevant CPD, her knowledge and skills.
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SCHEDULE 3

It is agreed that the documents, 1o be placed before the reviewing FTPC shall Include, but are not
limited to, the folfowing:-

{ Complete (both public and private) transcript of the FTPC proceedings held on 28 lanuary
2018 to 2 February 2018; 23 to 27 Aprll 2018 and 13 to 15 August 2818,

1)) Declsion letter of the FTPC notifying the registrant of the outcoma,

(iR Complete copy of the documantation placed before the FTPC,

) The seated copy uf this Consent Order with Schedules 1-3.
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